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IN THE 
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For the District of Columbia Circuit 


No. 11,998 

Public Power and Water Corporation, Petitioner , 

y. 

Federal Power Commission, Respondent , 

Power Authority of the State of New York, Intervenor, 
Great Lakes-St. Lawrence Association, Intervenor. 

On Petition for Review of Order of the 
Federal Power Commission 


ANSWERING BRIEF OF INTERVENOR, 
GREAT LAKES-ST. LAWRENCE ASSOCIATION 


ARGUMENT 

In answering the brief filed by the Petitioner in this case, 
this Intervenor finds it is necessary to state that the Peti¬ 
tioner continues to ignore the single outstanding fact of 
its own case. 
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The basic fact that almost each page of the record in 
Project No. 2121 demonstrates is that the Petitioner, Public 
Power and Water Corporation, failed to prove its ability 
or its fitness to carry out its own plan in the event that the 
Federal Power Commission granted the license it applied 
for. 

Whether or not the Petitioner’s ignoring of the fact of 
its failure is deliberate or accidental, is beside the point. 
The Petitioner’s failure, of itself, makes hollow all of the 
arguments set forth in the Petitioner’s brief. Regardless 
of the wisdom of placing navigation works on the American 
shore from the standpoint of national defense, with which 
this Intervenor fully agrees, the Petitioner’s confused and 
confusing testimony as to its intentions and abilities in the 
construction of these works clearly reveals its unfitness to 
undertake any such job. Likewise, this Intervenor agrees 
that the United States should have a voice in the control of 
a St. Lawrence Seaway when it is built, but the Petition¬ 
er’s plan, as revealed in the record of Project No. 2121, 
gives no assurance that the Petitioner’s participation in 
such control would be in the interests of the United States. 

The most revealing single item in the record as to the 
Petitioner’s abilities and fitness to execute its own plan was 
its repeated failure to place a witness on the stand, other 
than its own President, Mr. Spalinski, who would testify 
that the Petitioner had any hope of financing the project. 
This particular failure persisted in spite of the issuance 
by the Commission of a subpoena to the witness that the 
Petitioner wanted to have testify. The witness ignored the 
subpoena, and the Petitioner declined to press it. (App. 
223, 473-766) 

Unwilling, or perhaps unable, to face the reality of its 
own failure to make a case on the merits of its own plan, 
the Petitioner has apparently retreated into the realm of 
pure fantasy in writing the brief it has filed in this case. 
The Petitioner’s argument that the Power Authority of the 
State of New York and the Government of Canada are 


“city slickers” conspiring “through a nod and a wink” 
to close out Petitioner’s meritorious project in favor of 
their own allegedly nefarious ends is worthy of little more 
than simple denial. The record does not contain a scintilla 
of evidence from which any support for such allegations 
could be inferred. 

In view of the foregoing, it is safe to say that from the 
standpoint of the consumers of the power and the prospec¬ 
tive users of the Seaway, granting the license to this Peti¬ 
tioner would have been a parody on the proper functions 
of the Federal Power Commission, and, in practical result, 
no better than denying all applications for such license. 

Respectfully submitted, 

Murray Preston, 

901 Hibbs Building, 
Washington 5, D. C., 

Attorney for Great Lakes- 
St. Lawrence Association, 
Intervenor . 
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In Point I of its brief (pp. 10-11) the petitioner argues 
that there was an agreement between Canada and the New 
York Power Authority whereby the latter gained Canada’s 
support for its application by omitting navigation facilities 
in United States territory and thereby leaving the construc¬ 
tion of the seaway for Canada. Nothing in the record or 
elsewhere supports any such claim. Furthermore, the sug¬ 
gestion that Canada was seeking to prevent construction 
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of the navigation facilities in the United States so that it 
could undertake that portion of the work itself flies in the 
face of history. For years Canada had been seeking to 
enter into an arrangement with the United States for joint 
construction of the seaway, which would mean that the navi¬ 
gation facilities to be built in the International Rapids Sec¬ 
tion of the St. Lawrence River would be on the United 
States side (Exh. 73, A. 353-356; Exh. 75, A. 369; A. 114). 
Only when it came to the conclusion that its need for the 
project was so great that it could no longer wait for Con¬ 
gress to agree to construct the navigation facilities on the 
American side of the river did Canada decide to build the 
seaway itself (A. 40-42, 50-52, 57-60, 68-72,114). 

Because its project plan is said to include some naviga¬ 
tion facilities to be constructed on the United States’ side 
of the international boundary, petitioner assumes (Br. 9, A. 
392, 395, 406) that it is entitled to a license under the Fed¬ 
eral Power Act, notwithstanding deficiencies in its showing 
as an applicant and without answering the findings by the 
Commission of those deficiencies. Some of the principal 
deficiencies in the showing of petitioner have been discussed 
in our main brief (Br. pp. 4 to 10). 

The features of petitioner’s proposal upon which it places 
its main reliance, namely, the navigation facilities which it 
proposes in a part of the International Rapids Section, do 
not follow the plans of United States Army Engineers upon 
which the plans of petitioner are said to be based (A. 455- 
456, 482-483, 486-487, 505). Also, the Army Engineers in¬ 
creased their cost estimates 60% between 1942 and 1950 for 
the navigation facilities to be constructed in this section of 
the river, whereas, the petitioner increased its estimates for 
the same period only 5%, giving an estimate which was re¬ 
pudiated by its own witness as unreliable (A. 493-494). 

Even if the petitioner had not inadvisedly changed the 
Army plans and had presented an application based on 
those plans with really adequate navigation facilities, never- 
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theless, the issuance of a license to it would not have been 
supportable upon its showing of financial ability. A show¬ 
ing of financial ability is not, as petitioner suggests (Br. p. 
16-23) a simple matter of parallelism between the evidence 
presented by the Power Authority of the State of New 
York and the unsupported assertions of petitioner. This 
petitioner is entitled to a license only if competent evidence 
is presented on its application—not because another appli¬ 
cant may have presented completely satisfactory evidence 
of an ability to sell the securities and obtain the funds re¬ 
quired to finance an undertaking costing in the neighbor¬ 
hood of three hundred million dollars. 

The showing of financial ability by the Power Authority 
appears in its demonstration of economic feasibility of sell¬ 
ing povrer from its proposed project at rates sufficient to 
cover the cost of production and the marketability of the 
security issues necessary to raise the requisite construction 
funds (A. 203). None of this evidence was questioned by 
the petitioner. Petitioner, however, did not show either 
economic feasibility (A. 224-226), or marketability of its 
proposed security issues. As a matter of fact, petitioner 
w’as unable to make any showing as to the marketability of 
its securities even with the coercion of a subpoena (A. 223). 

The fact that securities issued by the petitioner might 
have some scrutiny by regulatory agencies, as petitioner 
suggests (Br. p. 20), is no assurance that its securities 
■would be marketable in any such amounts as to provide the 
necessary funds. The status of the petitioner apparently 
would not be that of a public utility under the laws of the 
State of New York, in which it is not incorporated (A 220), 
or a public utility under Section 204(a) Part II of the Fed¬ 
eral Power Act, to which petitioner refers (Br. 20). 

In short, the petitioner’s briefs in this proceeding, like 
its presentation before the Commission, avoids the primary 
issue as to whether it is qualified, upon the showing made 
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before the Commission, to receive a license under the Fed¬ 
eral Power Act. 

Respectfully submitted, 

For the Federal Power 
Commission: 

Robert L. Stern, 

Acting Solicitor General, 
Department of Justice 

Willard W. Gatchell, 
General Counsel, 

Federal Power Commission 

For the Power Authority of the 
State of New York: 

Charles M. Goetz, 

1044 Shoreham Building, 
Washington 5, D. C. 

Orrin G. Judd, 

655 Madison Avenue, 

New York 21, N. Y. 


January 5, 1954 
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STATEMENT OF QUESTION PRESENTED 

Whether the Federal Power Commission acted within its 
statutory jurisdiction and lawfully exercised its discretion¬ 
ary duty in denying Petitioner’s Application for license 
for Project No. 2121 and in granting a license to the Power 
Authority of the State of New York to construct, operate, 
and maintain certain hydroelectric facilities in the Inter¬ 
national Rapids Section of the St. Lawrence River (Project 
No. 2000). 
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IN THE 


United States Court of Appeals 

For the District of Columbia Circuit 


No. 11,998 


Public Power and Water Corporation, Petitioner , 


v. 

Federal Power Commission, Respondent , 

Power Authority of the State of New York, Intervenor, 
Great Lakes-St. Lawrence Association, Intervenor. 


On Petition For Review of An Order af the Federal 
Power Commission 


JOINT BRIEF OF RESPONDENT AND OF INTERVENOR. POWER 
AUTHORITY OF THE STATE OF NEW YORK 


PRELIMINARY STATEMENT 

The petitioner, Public Power and Water Corporation, 
seeks review under Section 313 (b) of the Federal Power 
Act (49 Stat. 860, 16 U.S.C.A. 8251(b)), of orders issued 
on July 15, 1953, by respondent, the Federal Power Com¬ 
mission, granting to the Power Authority of the State of 
New York (the Power Authority), pursuant to the pro¬ 
visions of Section 4(e) of the Act, a license to construct, 
operate and maintain a hydroelectric development (Project 
No. 2000) in the United States portion of the International 
Rapids Section of the St. Lawrence River, 1 and denying 
petitioner’s competing application for Project No. 2121. 
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The findings and basic orders here under review were 
made in a consolidated proceeding before the Federal Pow¬ 
er Commission on applications for license under Section 4 
(e) of the Act (49 Stat. 839, 16 U.S.C.A. 797(e)), by the 
Power Authority, a State agency, and the petitioner, a 
New Jersey corporation. After hearings, oral argument 
before the presiding Trial Examiner, intermediate decision 
by the presiding Trial Examiner (A. 102), exceptions 
thereto by petitioner (A. 392-404), and oral argument 
before the Commission, the Commission on July 15, 1953 
issued its Opinions Nos. 255 and 256 and accompanying 
Orders (A. 192, 220) directing that a license be issued to 
the Power Authority for Project No. 2000 and that the 
application of the petitioner be denied. 

Within the time prescribed by Section 313 (a) of the Act, 
(49 Stat. 860, 16 U.S.C.A. 8251(a)) the petitioner filed a 
petition for rehearing with the Commission (A. 405-409), 
which was denied under date of September 4, 1953 (A. 409- 
410). Petitioner filed a Petition for Review with this Court 
on November 2,1953 (A. 13). 

STATEMENT OF THE CASE 

INTRODUCTORY STATEMENT. 

The original application of the Power Authority, an 
agency of the State of New York, for Project No. 2000 was 
filed with the Commission on July 16, 1948 and hearing 
thereon was held October 4-7, 1948. The Commission on 
December 22, 1950 denied that application for the reason 
that it appeared desirable to refer the matter to the 82d 
Congress (A. 50) under Section 7 (b) of the Act (41 Stat. 
1067, 49 Stat. 842, 16 U.S.C.A. 800(b)). The Power 
Authority filed a Petition for Review of the Commission 

i This is one of three cases challenging the Commission action in issuing a 
license to the Power Authority. By Order of the Court these matters are set 
down for hearing on December 23, 1953, and pursuant to that order simul¬ 
taneously main and reply brief are to be filed in each proceeding by the 
various parties. For a more detailed description of the St. Lawrence project 
reference is made to our brief in case No. 11,999. 
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order with this Court (Power Authority of the State of 
New York v. Federal Power Commission, No. 10972). Upon 
failure of Congress to act the Commission joined with the 
Power Authority in a motion for remand to the Commission 
for its further consideration. This Court granted the joint 
motion on August 8, 1952. 

On September 22, 1952 the Power Authority amended 
its original application (A. 64) to conform the plans for 
its proposed development with those adopted by the gov¬ 
ernments of the United States and Canada in concurrent 
applications to the International Joint Commission dated 
June 30,1952 (A. 73), for an Order of Approval, under the 
Boundary Waters Treaty of 1909, of the International 
Rapids Section hydroelectric power development. 

The petitioner is a privately owned New Jersey corpora¬ 
tion. Its application for license for Project No. 2121 was 
filed with the Commission on December 4, 1952 (A. 388- 
391). 2 By order issued December 12, 1952 after the hear¬ 
ings had started with respect to Project No. 2000, the Com¬ 
mission consolidated for the purpose of hearings the peti¬ 
tioner’s proceeding with the Power Authority because of 
the conflict between the two applications (A. 101). Hear¬ 
ing were held during December 1952, January and Febru¬ 
ary 1953 and were concluded on February 4,1953 (A. 506). 

The development and improvement of the International 
Rapids Section of the St. Lawrence River has been under 
study by various agencies of the United States and Canada 
for several years. In 1942 the U. S. Army Corps of Engi¬ 
neers completed a detailed report providing for the com¬ 
prehensive development of this section of the river for hy¬ 
droelectric and navigation purposes (Item F by Reference). 

2 Substantially the same hydroelectric facilities are proposed in Project 
No. 2121 for the International Rapids Section of the river as were proposed 
by the same applicant in an application filed August 23, 1948, and supplemented 
May 2, 1949, for Project No. 2006, which was denied by the Commission on 
January 9, 1951. In the earlier application, the applicant proposed navigation 
facilities to provide a deep waterway from Montreal, Canada, to the St. Mary’s 
River, the outlet from Lake Superior. No application for rehearing or petition 
for review of the 1951 order of denial was sought under Section 313 of the 
Act by the applicant in Project No. 2006. 
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Both the Power Authority and the petitioner sought ap¬ 
proval in their applications for substantially the same hy¬ 
droelectric facilities as were covered in the Army Engi¬ 
neers’ report. However, petitioner in several instances, 
revised the Army Engineers’ plans in such manner as to 
make its application ambiguous and in many respects, in¬ 
accurate (A. 414-423; 430-436). During cross-examination 
of petitioner’s president, attempts were made to clarify 
these matters, but this only resulted in further reflecting a 
total lack of appreciation or understanding by applicant’s 
representatives of the problems involved in the design, 
construction and operation of the proposed St. Lawrence 
development (ibid). We will first discuss petitioner’s pro¬ 
posed navigation features. 

(a) Petitioner's Proposed Navigation Features Are Inadequate 
and Do Not Provide Usable Navigation Facilities. 

Under the provisions of Section 7 (a) of the Federal 
Power Act (41 Stat. 1067, 49 Stat. 842,16U.S.C.A.800(a)) 
the Commission is required, w’hen two applications are 
in conflict and one is by a State agency to accord 
a preference to the public applicant in case their plans 
are equal. In order to overcome this statutory preference, 
it was necessary, therefore, for the petitioner to show by < 

competent evidence that its proposed plan of development 
was better than that submitted by the Power Authority. 

In an attempt to make its project superior, the petitioner 
purported to combine wdth its proposed povrer facilities 
certain navigation features, as recommended in the above 
referred to report of the Army Engineers (A. 338-391). 

From this, petitioner contends (A. 392-403) that because 
its proposed plans would provide navigation w'orks not 
included in the Power Authority’s application, its project 
would therefore be best adapted to a comprehensive plan 
for improving and developing the St. Lawrence River and 
that it accordingly was entitled to a license for Project No. 

2121 despite the statutory preference to New York. 


Certain of the structures required by the proposed St. 
Lawrence powder development, such as dams and dikes, 
would of course by their very nature also be useful and 
necessary in order to improve the St. Lawrence River for 
deep-draft navigation, as contemplated in the Army Engi¬ 
neers ’ report. However, the only facilities classified by the 
Army Engineers as useful solely for navigation purposes 
which were included by the petitioner in its application for 
license for Project No. 2121 were the Army’s proposed 
Long Sault Canal and two locks, one at Grass River and 
the other at Robinson Bay. 

Petitioner’s proposal did not contemplate or include the 
many other navigation facilities previously recommended 
by the Army Engineers as required and necessary to per¬ 
mit deep-draft navigation through the International Rap¬ 
ids Section of the St. Lawrence River, among which were 
the important lock system around the Iroquois Dam, lo¬ 
cated approximately 25 miles upstream from the Long 
Sault dam, and channel enlargements and excavations be¬ 
tween and below the two dams (R. 3156, 3157). Conse¬ 
quently, the Long Sault Canal and two locks, as proposed 
by the petitioner, would be an economic burden to the 
project, since these features would be useless for deep-draft 
navigation purposes without further construction either by 
petitioner or some undesignated entity (R. 3858). Unless 
provided by petitioner or that ‘‘undesignated” entity, they 
-would have to be furnished by Canada (Fdg. 3, A. 224). 
But there can be no assurance that Canada would cooper¬ 
ate with the petitioner in the construction of the seaway 
facilities in such manner as to make the petitioner’s Long 
Sault Canal and proposed locks useful. Instead the record 
shows that Canadian officials refused to cooperate with 
petitioner in carrying out its proposal (R. 2072, 2633, Fdg. 
7, A. 226; 306-307). 

Petitioner’s plan for furnishing superior navigation fa¬ 
cilities thus being dependent upon the cooperation of un¬ 
known parties on the United States side or the Canadian 
Government itself, neither of which is to be anticipated, 
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petitioner has failed in its attempt to prove that its pro¬ 
posal is in any way better suited to the development of 
the St. Lawrence River than is the Power Authority’s 
plan. In the absence of such a showing, the Power Au¬ 
thority’s application has preference under Section 7 (a) 
of the Act, unless, however, the petitioner can show that it 
is better able to carry out the project than is the Power 
Authority. Further facts affirmatively indicating petition¬ 
er’s lack of capacity to undertake the project even if the 
Power Authority did not have a statutory preference will 
now be discussed. 

(b) The Massena Diversion Would Reduce the Output of 

Petitioner's Project 

At the present time the Aluminum Company of America 
diverts substantial amounts of water from the St. Lawrence 
River for its own power purposes through the Massena 
Canal (A. 222). The Power Authority’s plan, approved 
by the Federal Power Commission, would cut off this di¬ 
version upon completion of the proposed power develop¬ 
ment since the water thus diverted is used at a head of 
only 40 feet at Alcoa’s power plant instead of 80 or more 
feet at the proposed Barnhart Island power house. 

Petitioner’s application (Fdg. 4, A. 225, 390) contem¬ 
plates continuance of the Alcoa diversion. This was also 
confirmed by Mr. Spalinski, the President of the petitioner, 
who stated on cross-examination that whatever amount of 
water was needed to operate Alcoa’s power plant and its 
aluminum production works, “regardless of the total 
amount required” could be diverted by Alcoa from the St. 
Lawrence River even after Project No. 2121 was completed 
(R. 2554). Although the undisputed testimony indicates 
that the average diversions for these purposes amounts to 
25,000 cfs. (A. 222, 449), when this fact was called to the 
attention of Mr. Spalinski, he stated that he was shocked to 
learn the exact amount of water being diverted because 
“I did not know definitely how much water was used 
there.” (A. 472). 
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Upon further learning during cross-examination that the 
output of Alcoa’s Massena plant averaged approximately 
500,000,000 kwh a year (R. 2327) and that if the 25,000 cfs 
of water required to produce this amount of energy were 
used through the Barnhart Island power plant it could 
produce over 1,000,000,000 kwh a year (Fdg. 4, A. 225; 
A. 440, 449), Mr. Spalinski concluded that it would he 
necessary for petitioner to cut down Alcoa’s diversion 
(R. 2824). Earlier, however, he had stated that “if the 
Aluminum Company demands could be provided without 
serious inroads” into petitioner’s output, the water would 
be supplied (R. 2823). Accordingly, Mr. Spalinski agreed 
that the cost of the necessary intake works to permit this 
diversion, finally given as $7,196,040 (A. 484), should be 
included as a part of project cost in petitioner’s cost esti¬ 
mate (R. 2137-8). The cost of these items however was 
first estimated to be $5,386,500 (A. 391, 460), and as Mr. 
Spalinski originally testified were to be recovered from the 
Aluminum Company (A. 461). 

Since the same amount of water used through Alcoa’s 
Massena power plant would develop only one-half as much 
power as at the proposed Barnhart Island plant operating 
at twice the head (A. 222), the Commission found (Fdg. 4, 
A. 225) that to permit continued diversion of 25,000 cfs 
through Alcoa’s facilities would result in inadequate utili¬ 
zation of the water resources and that the petitioner’s 
project was therefore not best adapted to comprehensive 
development of the St. Lawrence River (ibid.) as required 
by Section 10 (a) of the Federal Power Act. 

There were other serious deficiencies in petitioner’s 
plans relative to financing the project which will now be 
discussed. 

(c) Construction Costs Were Improperly Estimated and Operating 
Revenues Would Be Inadequate. 

The application states that annual operating revenue 
would be $28,350,000 derived from the sale of 6.3 billion 
kwh of energy at 4.5 mills per kwh. (Exhibit G, A. 389). 
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Petitioner’s own figures show, however, that under 
petitioner’s proposed plans for operating the project, the 
project would not produce sufficient revenue to cover nor¬ 
mal operating expenses and provide for amortization of 
original cost. (Fdg. 5, A. 225) 

The prospective operating revenue figure used by the 
petitioner of $28,350,000 is based on an output of 6.3 billion 
kwh annually. However, this potential output will not be 
realized due to the Alcoa diversions before mentioned. De¬ 
ducting the value of the power thus lost, amounting to ap¬ 
proximately one billion kwh annually (Fdg. 4, A. 225), 
petitioner’s estimated operating revenue would be reduced 
by $4,500,000 annually to $23,850,000. (A. 449-450). Evi¬ 
dence also indicates that petitioner had underestimated 
operation and maintenance expenses to the extent of 
$1,500,000 and depreciation charges by $1,100,000 annually, 
and that an appropriate allowance for such items would be 
$8,500,000, thus leaving in the operating income account 
only $15,350,000 (A. 441-443), and not $22,450,000 as shown 
in Exhibit G (A. 389). 

Because of further errors made in properly estimating 
the cost of the project (A. 391, petitioner’s president 
stated on cross-examination that the capital structure, 
as originally proposed, was incorrect and would be in¬ 
creased to $365,000,000, consisting of $250,000,000 of 3% 
percent bonds, $75,000,000 of 4 % percent preferred stock 
and $40,000,000 of junior stock (Fdg. 5, A. 225; A. 471). 

Interest payments at 3% percent on bonds having a face 
value of 250 million dollars would require $9,375,000 an¬ 
nually. Deducting interest charges from operating income 
of $15,350,000 above shown, petitioner’s net income before 
taxes becomes $5,975,000. Allowing for Federal income 
and State taxes at the rate of 60 percent, petitioner’s taxes 
would approximate $3,585,000 (A. 444-445) which when 
subtracted from net income totalling $5,975,000 would 
leave $2,390,000 remaining and available to cover bond re¬ 
tirement and dividends on preferred and junior stocks. 
Annual bond retirement as contemplated in petitioner’s 
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application (R. 4529) would alone require $4,000,000 an¬ 
nually (A. 451, 471), based on the $200,000,000 issue orig¬ 
inally planned. However, as above noted, petitioner later 
proposed that its bond issue be increased to $250,000,000 
which if retired over the same fifty-year period would re¬ 
quire $5,000,000 annually (ibid.). In either event there 
would be insufficient funds to take care of appropriate bond 
retirement and nothing for dividends (A. 451, 471, R. 2836, 
Fdg. 6, A. 225) on preferred stock, which, if paid, would 
require $3,562,500 annually. 

On cross-examination, petitioner’s president attempted 
to make a further revision in its proposed earning state¬ 
ment in an effort to recoup the loss in revenue due to the 
Massena diversion, and for this purpose proposed that the 
selling rate for energy be increased to 4% mills per kwh 
(A. 496, 497). However, because of errors similar to pre¬ 
vious ones in which petitioner underestimated operating 
and maintenance expense, depreciation charges and taxes, 
petitioner’s new calculation failed to show that even with 
an increase in selling rate its project would produce suffi¬ 
cient revenue to meet normal operating expenses, let alone 
allowances for dividends on preferred and common stocks 
and retirement of bonds (Fdg. 5, A. 225; A. 496). 

Petitioner originally presented as a part of its applica¬ 
tion for license an exhibit entitled “Exhibit N” purporting 
to show an estimated project cost in the amount of $339,- 
271,720 and presuming to include the cost of all works used 
solely for navigation (Group A) plus those works used 
primarily for power (Group B) and those works common 
to both power and navigation (Group C) . The arithmetical 
sum of these three groups, however, totaled $363,617,000 
(A. 391, 459). These figures were so revised by Mr. 
Spalinski during cross-examination as to preclude any 
reasonable understanding of what the proposed facilities 
actually would cost the petitioner. Finally, petitioner pre¬ 
sented a new cost estimate of $359,000,000 “in round fig¬ 
ures” as the amount required to complete the project 
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(A. 466, 470) in lieu of $2S5,021,200 3 figure shown in 
the last line of its original Exhibit N (A. 391). As so 
revised (A. 484-485), no allowance was made for interest 
during construction (A. 466), and it likewise failed to take 
into account the cost of a high-tension substation which 
applicant included as a part of its project (A. 417). 

(d) Petitioner Did Not Show cm Ability to Finance the Proposed 

Project 

In opinion No. 256, which accompanied the order denying 
petitioner’s application, the Commission found (A. 223) 
that although the petitioner proposed to construct a project 
which would cost over three hundred million dollars, only 
$260 in cash had been paid into its treasury on outstanding 
stock, and further that the petitioner owned no property. 
The Commission also pointed out (A. 223) that although 
full opportunity had been offered petitioner during the 
hearings in December 1952 and in January and February 
of 1953 to present evidence as to its ability to finance the 
project, the petitioner failed to present any witness who 
could explain the plan of financing proposed and assure the 
Commission of its successful fruition if the required au¬ 
thorizations for a license were obtained (Fdg. 8, A. 226). 
Furthermore, an endeavor by petitioner to secure such tes¬ 
timony through the coercion of a subpoena was unsuccess¬ 
ful after the subpoena had been issued as required (A. 223, 
473-476). 

THE COMMISSION'S FINDINGS. 

The Commission found in its order of July 15, 1953 
(A. 220) that the petitioner did not support its estimate 
of cost as shown in either its application or the revision 
submitted during the hearings (Fdg. 5, A. 225); that peti¬ 
tioner had overestimated its operating revenues and proj¬ 
ect income (Fdg. 6, A. 225); that petitioner had not pre- 

3 The petitioner never was able to explain this figure. On redirect examina¬ 
tion, Mr. Spalinski read into the record a revised Exhibit N in which the cost 
of the project was estimated to $279,580,640, excluding interest during con¬ 
struction (A. 484-485). 
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sented a satisfactory plan for financing Project No. 2121 
(Fdg. 8, A. 226); that petitioner’s plan to permit continued 
diversions of water through the Massena Canal would not 
result in adequate utilization of the water resources of the 
St. Lawrence River (Fdg. 4, A. 225); that petitioner’s 
plans for deep draft navigation were inadequate and 
insufficient and would require the cooperation of some un¬ 
designated entity (A. 221, Fdg. 3, A. 224); and that peti¬ 
tioner’s proposed project would not be best adapted to a 
comprehensive development (Fdg. 4, A. 225). 

With the exception of the finding on comprehensive de¬ 
velopment, petitioner did not seek a rehearing on the find¬ 
ings of the Commission (A. 405), nor did it question those 
findings in its petition for court review (A. 13), although 
its challenge to the finding on comprehensive development 
must necessarily fall in the face of the validity of those 
other findings. 


STATUTES INVOLVED 

The principal statute involved is the Federal Power Act 
originally enacted June 10,1920 (41 Stat. 1063) as amended 
August 26, 1935 and August 15, 1953 (49 Stat. 837 and 67 
Stat. 587, respectively); 16 U.S.C.A. 791a et seq.), 
pamphlet copies of which will be filed with the Court. 

SUMMARY OF ARGUMENT 

Although based upon plans of the U. S. Army Engineers, 
the proposal of petitioner inexplicably changed the Army 
plan in important particulars and called for detached navi¬ 
gation works of no practical usefulness. The power fea¬ 
tures of the proposal were not clearly stated nor the costs 
adequately given; the revenues would be insufficient to 
pay expenses, bond interest, preferred and common stock 
dividends and bond retirement. The findings of inadequacy 
were justified and within the competency of the Com¬ 
mission. 

The purported objective of petitioner to secure a seaway 
within the United States can only be achieved by Congress 
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and Congress may still decide to utilize the river improve¬ 
ments of the Power Authority of the State of New York 
if it so elects. 


ARGUMENT 

L There Is Substantial Evidence to Support the Commission's 
Findings That the Petitioner Should Not Be Granted a License. 

The Commission’s findings and conclusions that the pe¬ 
titioner should not be granted a license for Project No. 
2121 are amply supported by the evidence. Even if peti¬ 
tioner were the sole applicant to construct hydro-electric 
facilities in the International Rapids Section of the St. 
Lawrence River, it is inconceivable that a license could be 
issued to it for the proposed development on the evidence 
offered in support of its deficient application. Petitioner 
made no showing that it could finance the proposed develop¬ 
ment or that its revenues would be sufficient to cover esti¬ 
mated expenses and project costs. Moreover, there is no 
assurance on the record that the Long Sault Canal and 
the two locks as proposed by the petitioner would serve 
useful navigation purposes; on the contrary, the evidence 
indicates that their costs would be a complete waste of 
money and would become a burden upon power consumers. 
There was also evidence to show that the continued diver¬ 
sion of 25,000 cfs of w’ater through the Massena Canal as 
petitioner proposed would be a wasteful use of water which 
if utilized through the Barnhart Island power plant would 
develop twice as much energy. Indeed, a mere reading of 
the testimony of Mr. Spalinski before the Commission (A. 
411-475, 497-506), portions of which have been referred to 
in the preceding pages, shows that the Federal Power 
Commission was amply justified in believing that he lacked 
the qualifications for the understanding of the project 
which would justify issuing a license to his company. 

When the statutory preference accorded the Power Au¬ 
thority (Section 7 (a) of the Federal Power Act) is taken 
into account, there can be no doubt that the Commission 
reached the only reasonable conclusion in denying peti- 


tioner’s application and granting the license to the Power 
Authority. Section 7(a) provides: 

“In issuing preliminary permits hereunder or li¬ 
censes where no preliminary permit has been issued 
and in issuing licenses to new licensees under section 
15 hereof the Commission shall give preference to 
applications therefor by States and municipalities, 
provided the plans for the same are deemed by the 
Commission equally well adapted, or shall within a 
reasonable time to be fixed by the Commission be made 
equally well adapted, to conserve and utilize in the 
public interest the water resources of the region; and 
as between other applicants, the Commission may give 
preference to the applicant the plans of which it finds 
and determines are best adapted to develop, conserve, 
and utilize in the public interest the water resources 
of the region, if it be satisfied as to the ability of the 
applicant to carry out such plans.” 

Certainly, petitioner has not proved its proposal to be 
either superior or equal to that of the Power Authority. 
The special navigation features which it claims make its 
plan superior would be of no value at all by themselves, 
for the reasons indicated above. 

Section 10 (a) of the Act (41 Stat. 1068, 49 Stat. 842, 16 
U.S.C.A. 803(a)) requires that licenses issued thereunder 
“shall be such as in the judgment of the Commission will 
be best adapted to a comprehensive plan for improving or 
developing a waterway or waterways for the use or benefit 
of interstate or foreign commerce, for the improvement 
and utilization of water power development and for other 
beneficial public uses, including recreational purposes; 
• • Th e Commission was clearly warranted in finding 
not only that petitioner’s plans were not superior to the 
Power Authority’s but that they would not be best adapted 
to the comprehensive development of the St. Lawrence 
River. 

Section 313 (b) of the Federal Power Act provides that 
the findings of the Commission as to the facts, if supported 
by substantial evidence on the record as a whole, shall be 


conclusive. The Court properly defined its permissible 
scope of review under the Federal Power Act in Montana 
Power Company v. Federal Poiver Commission, 112 F. 2d 
371, saying (p. 374): 

“The Commission is required to exercise its judg¬ 
ment, as provided in § 10 (a) of the act. The license 
to be issued is subject to the condition that ‘the project 
adopted * * * shall be such as in the judgment of 
the Commission will be best adapted to a comprehen¬ 
sive plan * * * for the improvement and utilization 
of water-power development * # V The act leaves to 
the discretion of the Commission what project shall 
‘be best adapted to a comprehensive plan’ for such 
improvement and utilization. ‘The judicial function is 
exhausted when there is found to be a rational basis 
for the conclusions approved by the administrative 
body.’ Rochester Tel. Corp. v. United States, 307 U. S. 
125, 146, 59 S. Ct. 754, 765, 83 L. Ed. 1147, and cases 
there cited.” 

The scope of court review permissible under the Act was 
also recently defined by the Supreme Court in Chapman v. 
Federal Power Commission, 345 U. S. 153. In affirming an 
order of the Commission issuing a license for a water power 
project on the Roanoke River, over the objections of certain 
intervenors, the Court said (p. 171): 

“Subordinate arguments are made bearing partly on 
the power of the Commission to issue any license for 
private development and partly on the Commission’s 
exercise of its power in granting this license. The 
arguments involve technical engineering and economic 
details which it would serve no useful purpose to can¬ 
vass here. Once recognizing, as we do, that the Com¬ 
mission was not deprived of its power to entertain this 
application for a license, we cannot say, within the 
limited scope of review open to us, that the Commis¬ 
sion’s findings were not warranted. Judgment upon 
these conflicting engineering and economic issues is 
precisely that which the Commission exists to deter¬ 
mine, so long as it cannot be said, as it cannot, that 
the judgment which it exercises had no basis in the 
evidence and so was devoid of reason.” 
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As shown above, the Commission’s findings respecting 
Project No. 2121 are supported by substantial evidence 
and afford rational basis for the Commission’s order. 

IL The License Granted for Project No. 2000 Does Not Foreclose 
Navigation Works Within U. S. Territory. 

Petitioner contends that its plan is superior to New 
York’s because the navigation improvements which it pro¬ 
poses will be on the United States side of the international 
boundary. The details of its proposal for navigation works 
have already been mentioned. But in any event the Power 
Authority’s project as licensed by the Federal Power Com¬ 
mission does not prevent the future construction of navi¬ 
gation improvements on the United States side of the in¬ 
ternational boundary if Congress thinks that desirable. 
The Army Engineers, in reporting to the Commission pur¬ 
suant to the requirements of Section 4 (e) of the Federal 
Power Act, stated that the Power Authority’s plans for 
Project No. 2000 “were compatible with and readily adapt¬ 
able to, future improvements of the St. Lawrence River 
for deep-draft navigation” (Exhs. 52 and 104; A. 349, 372) 
United States side had not been foreclosed.” (Exh. 104; 
A. 372). 

Bills to provide for the construction of deep-draft navi¬ 
gation works on the United States side of the international 
boundary are presently pending before Congress. One of 
these, the Wiley Bill (S. 2150), is predicated upon prior 
development of power facilities in the International Rapids 
Section by the Power Authority under license from the 
Federal Power Commission. (Senate Report No. 441, 83rd 
Congress, 1st Session) Should Congress conclude that 
it is in the public interest of the United States to 
provide navigation facilities on the New York side of the 
international boundary in lieu of Canada’s proposal to 
proceed with construction of such works in its territory 
concurrent with the construction of the necessary power 
facilities, all that Congress need do is enact appropriate 
legislation for that purpose. 
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Petitioner also expressed fear of Canada’s proposal for 
a seaway in its territory, arguing that the United States 
would thereby lose control of the St. Lawrence River. But 
the United States never can have such “control,” whatever 
that may mean. The International Rapids Section com¬ 
prises but a small portion of the St. Lawrence River, the 
major part of which flows through Canadian territory. 
The Welland Canal which provides passage between Lakes 
Erie and Ontario, and forms a major part of the contem¬ 
plated over-all Great Lakes-St. Lawrence seeway, is en¬ 
tirely within the province of Ontario, and below the Inter¬ 
national Rapids Section the St. Lawrence River flows 
entirely within Canada. Moreover, Article 1 of the Bound¬ 
ary Waters Treaty of 1909 (36 Stat. (part 2) 2448) pro¬ 
vides among other things that the St. Lawrence River 
“shall forever continue free and open for the purpose of 
commerce to the merchants, ships, vessels, and boats of 
both countries equally.” 


CONCLUSION 

Once it is established that the petitioner is not qualified 
for the license sought, either absolutely or in comparison 
with the Power Authority, as this record amply demon¬ 
strates, petitioner can have no possible further interest in 
opposing the license for Project No. 2000 issued to the 
Power Authority. And indeed, this petitioner did not even 
intervene in Project No. 2000 proceedings in opposition 
to the State Power Authority. Not being a party in that 
proceeding (see Section 313 (a) of Federal Power Act) 
petitioner lacks standing to raise any questions as to the 
validity of the license issued to the Power Authority. 

The respondent, and the intervenor, Power Authority of 
the State of New York, therefor submit that the Court 
should sustain the Federal Power Commission’s orders of 
July 15, 1953, in which it denied petitioner’s application 
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for Project No. 2121 and granted a license to the Power 
Authority of the State of New York for Project No. 2000. 
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STATEMENT OF QUESTION PRESENTED. 

The only question presented is whether the Federal 
Power Commission erred in issuing a license to the Power 
Authority of the State of New York, and in denying a 
license to this Petitioner as a competing applicant, for 
the construction and operation of hydro-electric generating 
works in the American portion of the International Rapids 
Section of the St. Lawrence River. 
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IN THE 


United States Conrt of Appeals 

Foe The District of Columbia Circuit. 


No. 11,998 


Public Power and Water Corporation, Petitioner, 

v. 

Federal Power Commission, Respondent , 

Power Authority of the State of New York, Intervenor, 
Great Lakes-St. Lawrence Association, Intervenor. 


On Petition For Review Of Order Of The 
Federal Power Commission. 


BRIEF OF INTERVENOR, 

GREAT LAKES-ST. LAWRENCE ASSOCIATION. 


COUNTERSTATEMENT OF THE CASE. 

The Petitioner, a New Jersey corporation, with a paid 
in capital of about two hundred and sixty dollars ($260), 
is an applicant before the Federal Power Commission for 
a license to build and operate hydro-electric generating 
works in the American portion of the International Rapids 



2 


Section of the St. Lawrence River. It is a competing 
applicant for the license applied for by the Power Author¬ 
ity of the State of New York. 

The two Projects, Nos. 2000 and 2121, were consolidated, 
and full hearings were held by a Trial Examiner of the 
Commission. One of the Petitioner’s major objections to 
the actions of the Commission was the granting to the 
Government of Canada the right to intervene and to par¬ 
ticipate in the consolidated proceedings, although it has 
never cited any authority to indicate that the Commission 
erred in that respect. 

Among many serious deficiencies in the Petitioner’s 
case was the fact that it was unable to make any showing, 
other than the mere statement of its president, that it had 
the financial ability or backing necessary to build the 
project, if the license were issued to it. 

For the reason stated immediately above and for many 
other reasons stated in its opinion (App. 220 through 227), 
the Commission denied this Petitioner’s application in its 
Opinion No. 256, dated July 15, 1953. 

The Petitioner filed a motion for rehearing in Project 
No. 2121, but not in Project No. 2000, and it was denied 
by the Commission on September 2, 1953. 

STATUTES AND TREATIES INVOLVED. 

This Intervenor believes that the Petitioner will cite 
all relevant statutes and treaties in the brief it will file 
on the same day this brief is filed. If there should be any 
omission from the Petitioner’s brief that this Intervenor 
believes to be pertinent, such omission will be remedied in 
the answering brief of this Intervenor. 

SUMMARY OF ARGUMENT. 

The Federal Power Commission did not commit error in 
denying the Petitioner’s application for a license to build 
the project works, because there is substantial evidence 
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to support the findings of the Commission as to ability and 
fitness of the Power Authority of the State of New York 
as an applicant and substantial evidence of the lack of 
ability and lack of fitness of the Petitioner, Public Power 
and Water Corporation. In addition, the Petitioner failed 
to demonstrate that the statutory preference to the Power 
Authority of the State of New York should be overridden 
by alleged superiority of the plans of the Petitioner. 

The alternative relief prayed for by the Petitioner is 
not within the jurisdiction of this Court to grant, because 
there is no authority in law for the proposition that the 
only applications the Commission should consider would be 
ones “which provide for construction in United States 
territory, of deepwater navigation works at the Inter¬ 
national Rapids Section” of the St. Lawrence River. 

ARGUMENT. 

Introduction. 

This Intervenor respectfully invites the attention of the 
Court to the Introduction to its Argument in the companion 
case, No. 11997, as being fully as applicable to this case 
as to that one. 

There Is Substantial Evidence To Support the Findings and 

Orders of the Commission in Opinions Nos. 255 and 256. 

A review of the record of the consolidated cases in 
Project No. 2000 and Project No. 2121 before the Federal 
Power Commission will reveal ample evidence to support 
all of the findings and the orders in both cases. The peti¬ 
tion for review filed in this case makes broad allegations 
of error, which are not specific enough to permit this 
Intervenor to make other than a broad general denial of 
the errors. 

If future pleadings to be filed with this Court should 
specify wherein evidence was lacking or not sufficiently 
substantial to support any of the findings and orders, this 
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Intervenor will file prompt answers thereto, admitting or 
denying such specifications as the record might indicate. 

The Petitioner has made no claim or showing in the 
Relief Prayed or in the Specification of Error in its Petition 
for R^viewr that the statutory preference to the Power 
Authority of the State of New York, contained in Section 
7(a) of the Federal Power Act, supra, has been overcome 
by the Petitioner in its application for a license and in the 
evidence it placed in the record of the consolidated cases. 

The theory of the Petitioner seems to be that its plan is 
better than that of the Power Authority of the State of 
New York, because it includes seaway works on the Ameri¬ 
can side of the River, w T hereas the Power Authority’s plan 
does not. This Intervenor does not take issue with the 
Petitioner in that respect. The Petitioner may or may not 
be correct in its theory. But regardless of the theory, the 
Petitioner has completely failed to demonstrate its alleged 
ability and fitness to carry out its plan, if the license should 
issue to it. This failure is fatal to its application. Regard¬ 
less of the merits of the plan, the Federal Power Commis¬ 
sion should not license an applicant which cannot make a 
reasonable showing of ability to execute the plan, upon the 
issuance of a license. 

The Petitioner Is Not Entitled To Have an Order Entered by 
This Court Directing the Federal Power Commission To 
Consider Only Applications Which Would Place Seaway 
Works on United States Soil. 

Paragraph B of the section of the Petition for Review, 
entitled “The Relief Prayed,” asks this Court to enter 
an order: 

“ • • • in the alternative that the matter be referred 
back to the Commission wdth instruction that it con¬ 
sider only applications for license which provide for 
construction in United States territory, of deepwater 
navigation works at the International Rapids Section” 
(App. 16). 
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This Intervenor respectfully submits that this Court 
does not have jurisdiction to issue such an order, 
because the breadth of the discretion of the Federal Power 
Commission is measured by the Federal Power Act, and 
no such limitation as that proposed by the Petitioner 
appears in the language of the Act or can be reason¬ 
ably inferred therefrom. The only limitation on the type 
of plans which the Commission may consider appears in 
Section 4(d) of the Act, 16 U.S.C.A. § 797(e) and requires 
that the plans have the approval of the Chief of Engineers 
and the Secretary of War, if they affect the navigability of 
the waters concerned. This condition has been satisfied in 
the instant case (App. Nos. 200 and 201). 

"Points Upon Which Petitioner Intends To Rely" and "Specifi¬ 
cation of Error" Do Not Require Revocation of License 
Issued to the Power Authority of the State of New York. 

In addition to the section of the Petition for Review 
entitled “Relief Prayed,” the Petitioner has included two 
other sections that this Intervenor believes should be speci¬ 
fically answered in this brief. These sections are entitled 
“Points Upon Which Petitioner Intends To Rely” and 
“Specification of Error.” There are eleven parts to the 
two sections, and they will be hereafter dealt with in the 
order in which they appear in the Petition for Review, 
and with the same designating numbers and letters as 
the Petitioner gives them. 

Under “Points Upon Which Petitioner Intends To Rely,” 
paragraph 9A recites that: 

“Petitioner is aggrieved by the orders which to¬ 
gether deny to the citizens of the United States control 
over a vital link in a Seaway 2347 miles long, more or 
less, which penetrates into the heart of the United 
States, control of which is vital in the national 
defense” (App. 17). 
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Paragraph 9B recites that: 

“Petitioner’s plan provides for construction of navi¬ 
gation works in United States territory as proposed by 
Senate Bill 2150, 83rd Congress, 1st sess., which con¬ 
struction would be denied to the citizens of the United 
States by the orders here sought to be reviewed” 
(App. 17). 

There is no basis for such contentions. Nothing in the 
orders in Project No. 2000 and Project No. 2121 would 
prevent the construction of navigation works in United 
States territory or deny control of such works to the 
United States, if such construction is authorized by Con¬ 
gress. Furthermore, the proposal for such authorization 
to which Petitioner refers, i.e. S. 2150, specifically refers 
in Section 3(b) to the possibility of construction of the 
dams and power works by an entity of the State of New 
York, under license from the Federal Power Commission, 
and requires that, before work on the United States portion 
of the seaway can be started, assurances be received that 
the dams and power works approved by the International 
Joint Commission will be constructed and completed as 
nearly as possible concurrently with the authorized United 
States portion of the seaway. So, in fact, the order entered 
by the Federal Power Commission in Project No. 2000 is 
a prerequisite to the construction by the United States 
Government of navigation works in United States territory, 
since there has been no showing whatever by the Petitioner 
of its ability to construct the dams and power works 
approved by the International Joint Commission. 

This Intervenor is fully aware that S. 2150 is not part 
of the record before this Court, but since the Petitioner 
referred to it, and the implications of its reference were 
erroneous, this Intervenor respectfully submits that it has 
not acted improperly in bringing the actual situation to 
the attention of the Court. 


7 


The first of the Petitioner’s *‘ Specification of Error” 
is designated 10A: 

“The Commission erred as to facts and law when 
it denied a license to a United States National to con¬ 
struct navigation works on United States territory” 
(App. 18). 

This Intervenor states there was no such error in the 
Commission’s order, because the Commission is without 
jurisdiction to issue licenses for navigation works, as such. 

Section 10 B states that: 

“The Commission erred as to facts and law when 
it attempted to approve in conjunction with the Project 
#2000, construction of necessary navigation works 
by Canada on Canadian soil” (App. 18). 

In answer to that, this Intervenor submits that the Com¬ 
mission made no such attempt whatsoever, and there is 
nothing in the record to support this allegation of the 
Petitioner. The Commission did take cognizance of the 
Canadian plans for seaway works as part of the compre¬ 
hensive plan for the development of the River, but there is 
nothing contained in the order in the nature of approval 
of the Canadian plans by the Federal Power Commission 
(App. 195,196, 203, 204). 

In Section 10 C, the Petitioner charges that: 

“The Commission erred as to fact and law when 
it permitted the Government of Canada to participate 
in the proceedings” (App. 18). 

The Petitioner cites no authority for its proposition, and 
this Intervenor states that it is not a correct statement of 
the law, in the face of Section 308 (a) of the Federal 
Power Act, which gives the Commission the right to permit 
certain specified classes of persons as intervenors, “or any 
other person whose participation in the proceeding may 
be in the public interest.” The breadth of that discretion 
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includes the admission of the Government of Canada as 
an intervenor, if the Commission believes it would be in 
the public interest to have Canada participate in the pro¬ 
ceedings. The Petitioner has not charged abuse of discre¬ 
tion by the Commission, and, clearly, none occurred. 

Section 10 D of the “Specification of Error” states that: 

“The Commission erred as to the facts and the law 
when it held petitioner should be denied license because 
navigation works covered only the International 
Rapids section and not the entire river system yet 
ignored the fact that no navigation works were to be 
built by the Power Authority, State of New York, in 
recommending license in Project #2000” (App. 18). 

If it is Finding No. 3 in Opinion No. 256 (App. 224) 
that the above-quoted passage refers to, a careful reading 
of that finding will reveal that it is simply a statement of 
the fact that the Petitioner’s proposal for navigation works 
did not of itself provide “seaway” facilities, because the 
works would be confined to a small section of the River and 
constitute only a small part of the navigation works neces¬ 
sary for deepwater facilities from the Great Lakes to the 
Sea. The effect of Finding No. 3 was to refute the Peti¬ 
tioner’s argument that its plan was superior to the Power 
Authority’s because it included a “seaway,” since the 
Petitioner’s plans did not in fact constitute a “seaway.” 

The argument is made in Section 10 E that: 

“The Commission erred as to facts and law in 
assigning lack of capital structure as a reason for 
denying petitioner a license and ignoring the fact that 
the Power Authority of the State of New York, like 
the petitioner, proposed to finance the project by sale 
of securities” (App. 18). 

It is true that both the Power Authority and the Peti¬ 
tioner plan to finance the construction of the project by the 
sale of securities, but the difference is that the Power 
Authority made extensive showing at the hearings of its 
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ability to finance the project by that method, by the testi¬ 
mony of the witness, McClintock, whereas the Petitioner 
made none. 

In Section 10 F, the Petitioner complains that: 

“The Commission erred as to facts and law when 
after once consolidating the projects it attempted to 
separate the two for decision which would have de¬ 
prived Petitioner of the right to judicial review of 
decision and order in Project #2000 (opinion 255)” 
(App. 18). 

The Petitioner has apparently already reached a con¬ 
clusion adverse to his own contentions in a matter properly 
to be decided by this Court in the instant case. Whether 
or not this conclusion is correct remains to be seen. This 
Intervenor, in any event, takes no position on the question 
of whether the Petitioner’s failure to intervene in Project 
No. 2000 closes out his right to ask a review of the Commis¬ 
sion’s action in that Project, when there is no question but 
that the Petitioner’s application in Project No. 2121, which 
was consolidated with Project No. 2000, placed the Peti¬ 
tioner in the position of a “competing applicant,” so far as 
the Power Authority and the Commission is concerned. 

Section 10 G of the “Specification of Error” claims: 

“The Commission erred as to the facts and law in 
relying upon a finding that Petitioner had no agreement 
with a Canadian entity as a reason for denying a license 
to Petitioner when such an agreement if one existed, 
would violate the Constitution of the United States” 
(App. 18, 19). 

This Intervenor is not aware of any provision of the 
Constitution of the United States which would be violated 
by an agreement between the Public Power and Water 
Corporation and “an entity in Canada,” governmental or 
otherwise. If it is Section 10 (3) of Article I, popularly 
referred to as the “Compact Clause”, to which the Peti¬ 
tioner is inferentially referring, this Intervenor suggests 
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that the clause in question applies to States, not individuals 
or private corporations. 

In Section 10 H, the Petitioner claims: 

“The Commission erred as to facts and law in 
denying Petitioner’s request for a rehearing” (App. 
19). 

This Intervenor asserts that no such issue is before 
this Court. The denial of a motion for a rehearing is 
not an appealable order. Chester v. Morgan, 11 App. D.C. 
435; Buffington v. Harvey, 95 U.S. 99, 24 L. Ed. 381. 
Furthermore, no showing whatsoever, or argument, is 
made in the petition for review that such denial was not 
proper. 

In Section 10 I, the Petitioner claims: 

“The Commission erred as to facts and law in 
disregarding the standards of the Administrative Pro¬ 
cedures Act. § 8 (b) 5 U.S.C. 1007 (h)” (App. 19). 

This Intervenor is not advised by the language of Section 
10 I of the “Specification of Error” in what manner the 
Petitioner claims the Commission disregarded the statute 
cited, and for that reason is unable at this time to comment 
upon the claim. If the Petitioner specifies the errors it 
claims in its brief to he filed, this Intervenor will then be 
able to discuss the claims in the light of the record. 
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CONCLUSION 

This Intervenor, Great Lakes-St. Lawrence Association, 
respectfully submits that this Court should deny all of 
the prayers for relief in the Petition for Review filed in 
this case, except that calling for a review of the orders of 
the Federal Power Commission and opinions in Project 
No. 2000 and Project No. 2121, because, although the Peti¬ 
tioner may be entitled to the review, as such, there are no 
errors at law in either of the two orders or opinions. 

Respectfully submitted, 

Murray Preston, 

901 Hibbs Building, 
Washington 5, D. C., 

Attorney for Great Lakes- 
St. Lawrence Association, 
Intervenor. 
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STATEMENT OF QUESTIONS PRESENTED 

1. Whether the license issued to Power Authority, New 
York, being grounded in an agreement prohibited by the 
United States Constitution is valid. 

2. Whether the license issued to Power Authority, New 
York, which disregards Navigation facilities in U. S. Ter¬ 
ritory essential to National Defense can be sustained as the 
plan best adapted to conserve and utilize in the public in¬ 
terest the water resources of the region in question. 

3. Whether the proceedings before the Federal Power 
Commission in which diametrically opposite conclusions 
are drawn from the same evidence can be sustained as to 
each conclusion as supported by reliable, probative and sub¬ 
stantial evidence. 

4. Whether the admission of Canada as an intervenor in 
a United States domestic matter violated the principle that 
views of foreign governments are to be presented through 
the United States State Department. 
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United States Court of Appeals 

Fob the District of Columbia Circuit 


No. 11,997 

Lake Ontario Land Development and Beach Protective 
Ass’n., Inc. (Also Known as Lake Ontario Land Own¬ 
ers and Beach Protective Ass’n., Inc.), Petitioner , 

v. 

Federal Power Commission, Respondent. 


No. 11,998 

Public Power and Water Corporation, Petitioner> 

v. 

Federal Power Commission, Respondent. 


No. 11,999 

Central Pennsylvania Coal Producers’ Association, 

Petitioner , 

v. 

Federal Power Commission, Respondent. 


On Petition to Review Orders of Federal Power Coin mission 


PETITIONER, PUBLIC POWER AND WATER 
CORPORATION'S BRIEF 


JURISDICTIONAL STATEMENT 

The jurisdiction of this Court is invoked under §313 
(a)(b) Federal Power Act, 16 USCA 825 1(a) (b) and 
§ 10(a) of the Administrative Procedures Act, June 11, 




1946, C. 324, § 10, 60 Stat. 243, 5 USCA § 1009. The Fed¬ 
eral Power Commission denied Petitioner ’s application for 
a license and granted such a license to its competitor, the 
Power Authority, State of New York, entered a final order, 
denied a petition for rehearing from which this petition for 
review is taken. 

STATEMENT OF THE CASE 

This case grew out of efforts to construct a Hydro-Elec¬ 
tric project and navigation facilities at the International 
Rapids Section, St. Lawrence River. The river at that sec¬ 
tion forms a common boundary between the United States 
and Canada. The United States Corps of Engineers pre¬ 
pared detailed plans and specifications for this dual-pur¬ 
pose project under the date of April 30, 1942, and adden¬ 
dum thereto of 1944. (JA Vol. I, pp. 350, 264) 

Petitioner, Public Power and Water Corporation, a cor¬ 
poration organized and existing under the laws of the State 
of New Jersey, first applied for a license for substantially 
the Hydro-Electric project here involved in 1948, Project 
No. 2006, which application was not pressed to completion, 
(JA Vol. II, p. 8) and filed the application which has re¬ 
sulted in this petition, on December 4,1952. (Project 2121) 
(JA Vol. II, p. 2) Petitioner’s application provides for 
navigation facilities located in United States territory 
around the Hydro-Electric works. (JA Vol. II, p. 2) 

The Power Authority of the State of New York (Power 
Authority, New York) applied for a license for substan¬ 
tially the same Hydro-Electric facility but omitted the 
navigation feature (JA Vol. I, p. 264) on July 16, 1948. 
(Federal Power Commission (FPC) Project 2000) After 
the hearing, FPC issued Opinion No. 203 and accompany¬ 
ing order, on Dec. 22, 1950, denied the application and sub¬ 
mitted the matter to Congress with the recommendation 
that the United States itself develop, for both navigation 
and power, the water resources involved herein. 
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The Commission consolidated the Projects, No. 2000 and 
No. 2121, by an order dated December 12, 1952. (JA Vol. 
I, p. 101) Thereafter, the FPC attempted to separate the 
two proceedings by issuing separate opinions and orders, 
i.e., Project 2000, opinion No. 255, (JA VoL I, p. 192) and 
Project 2121, opinion No. 256, (JA VoL I, p. 220) each being 
issued on July 15, 1953. 

On November 28, 1952, the Government of Canada peti¬ 
tioned the FPC for leave to intervene in Project No. 2000. 
(JA Vol. I, p. 94, et. seq.) Such leave to intervene was 
granted by the FPC by order issued under date of Decem¬ 
ber 8,1952. (JA Vol. I, pp. 97, 98, 99) Hearings on Proj¬ 
ect No. 2000 commenced on December 9, 1952 and on Proj¬ 
ect No. 2121 on December 12, 1952. The hearings on the 
consolidated proceedings terminated on February 4, 1953. 
The Presiding Examiner on May 12, 1953, issued an inter¬ 
mediate decision recommending approval of the amended 
application Power Authority, New York. The FPC issued 
opinion and order No. 255 in favor of Power Authority, 
New York and opinion and order No. 256 denying Peti¬ 
tioner’s application on July 15,1953. 

Petitioner filed a motion for rehearing with the FPC and 
the same was denied under date of September 4, 1953. 

The Trial Examiner states that the applicant for Project 
No. 2000 (Power Authority, New York) jointly with the 
Hydro-Electric Power Commission of Ontario proposes to 
construct certain vrorks in accordance with a plan described 
as the New York-Ontario Priority Plan for Development of 
the International Rapids Section of the St. Lawrence 
River. (JA Vol. I, p. 113) The Canadian Government 
actively participated in the proceedings before the FPC 
and stated that it was unwilling to co-operate with Public 
Power and Water Corporation but was willing to co-op¬ 
erate 'with Power Authority of the State of New York. 
(JA Vol. I, pp. 115, 116) The order of approval by the 
International Joint Commission authorized the facilities to 
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be constructed the Hydro-Electric Power Commission of 
Ontario and an entity to be designated by the Government 
of the United States of America. (JA Vol. I, p. 359) 
(Italics supplied.) 

Before the Trial Examiner issued his decision of May 
12, 1953, the President issued a public statement on the 
very matter before the FPC. 

“The Prime Minister emphasized the importance to 
Canada of an early start on the St. Lawrence project 
and the especial urgency to Canada of the power devel¬ 
opment. The President assured the Prime Minister 
that the United States is fully aware of Canada’s 
urgent need for St. Lawrence power. He said that he 
favored the development of the United States share of 
St. Lawrence power under the authority of New York 
State and that he hoped for an early favorable de¬ 
cision by the Federal Power Commission in this mat¬ 
ter. The President in this connection referred to the 
decision of the Cabinet on this subject announced to¬ 
day. The Prime Minister said that the Canadian Gov¬ 
ernment was still prepared to discuss United States 
participation in the international section, provided that 
arrangements for power are completed and provided 
the whole seaway would not be delayed. He stressed 
again Canada’s readiness to proceed at once with the 
work under the Canadian St. Lawrence legislation of 
1951.” 

Hearings before subcommittee of the Committee on 
Foreign relations, U.S. Senate, 83rd Cong., 1st sess., 
on S. 589, S. 1065 and S. J. RES. 45 at page 485. 

Petitioner, being aggrieved by the FPC opinion and 
orders, filed with this Honorable Court the pending Peti¬ 
tion for Review of said opinions and orders of the FPC. 

POINTS RAISED ON THIS APPEAL 

The FPC below erred as follows: 

(1) In refusing to grant Petitioner’s license as being the 
only plan which included navigation facilities on United 
States territory which made Petitioner’s application the 
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best comprehensive plan for the development of the water 
resources in the interest of the United States. 

(2) In granting the license to the Power Authority, New 
York when the Power Authority’s plan for development 
excluded navigation facilities to be constructed in United 
States territory. 

(3) In approving the construction of the necessary navi¬ 
gation works by Canada as a joint enterprise between 
Power Authority, New York and the Hydro-Electric Power 
Commission of Ontario. 

(4) In permitting the Government of Canada to inter¬ 
vene and participate in the proceedings to the extent that 
Canada was allowed to dominate the choice of licensee as 
between the competing applicants. 

(5) In approving Power Authority, New York’s method 
of financing by sale of securities and at the same time stat¬ 
ing that a like plan of financing as proposed by your Peti¬ 
tioner was unsatisfactory. 

(6) In finding that a reason for denying Petitioner the 
license was because no contract or agreement existed be¬ 
tween Petitioner and Canada so conversely approving the 
joint enterprise of Power Authority, New York and Hydro- 
Electric Power Commission of Ontario when such agree¬ 
ments and contracts are prohibited by the Constitution of 
the United States. 

(7) In finding that Petitioner’s engineering plan was 
unsatisfactory and that Power Authority, New York’s en¬ 
gineering plan was satisfactory when both plans were based 
upon the detailed plans and specifications of the United 
States Army Corps of Engineers. 

SUMMARY OF ARGUMENT 

It seems clear from the record that the Government of 
Canada and the Power Authority, New York, carefully 
and smoothly co-ordinated their efforts so as to obtain the 
license for Power Authority, New York. Canada further 
co-operated with Power Authority, New York, to insure a 





6 


denial of Petitioner’s application for license in question. 
Such acts prove the existence of an agreement or compact 
between Canada, a foreign state or subdivision thereof, and 
Power Authority, New York. Such an agreement or com¬ 
pact violates the Constitution of the United States. Ac¬ 
cordingly, since the license to Power Authority, New York, 
is bottomed upon a defiance of the Constitution, such a li¬ 
cense is tainted with illegality and must fail. 

The FPC is required by statute to prefer a State agency 
only if the plans proposed by such agency are equally 
well adapted to conserve and utilize in the public interest 
the water resources of the region. The most vital public 
interest in the utilization of water resources of any region 
is national defense. Power Authority, New York, dis¬ 
regards the public interest in national defense by elimina¬ 
ting from its plans navigation works at the site located in 
United States Territory. Petitioner’s plan provides for 
such national defense feature and specifically, navigation 
works in United States Territory at the site. 

The plans of both Power Authority, New York, and 
Petitioner were based upon surveys and plans prepared by 
the United States Army Engineers. Such plans were satis¬ 
factory to FPC for Power Authority, New York, because 
the navigation facility was eliminated and so given to Cana¬ 
da, but unsatisfactory to FPC for Petitioner whose plans 
followed the United States Army Engineers in providing 
such navigation facility in United States Territory. 
Further, the detail plans are under the supervision of the 
International Joint Commission regardless of who obtains 
the license from FPC. 

The FPC found that Power Authority, New York’s plan 
to finance the project by sale of securities was satisfactory 
but that the plan of Petitioner to so finance the project was 
unsatisfactory. Further, the issuance of securities by Pub¬ 
lic Utilities is controlled by FPC and the Securities and 
Exchange Commission. The public is amply protected in 
the marketing of any Public Utility Securities. 


* 
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STATUTES INVOLVED 


The Federal Power Act, Act of June 10, 1920, c. 285, 
added Aug. 26,1935, c. 687, 49 Stat. 863, T. 16 IJSCA, §791, 
et seq. More particularly the provision: 

“(a) In issuing preliminary permits hereunder or 
licenses where no preliminary permit has been issued 
and in issuing licenses to new licensees under section 
808 of this title the Commission shall give preference 
to applications therefor by States and municipalities, 
provided the plans for the same are deemed by the 
Commission equally well adapted, or shall within a 
reasonable time to be fixed by the Commission be made 
equally well adapted, to conserve and utilize in the 
public interest the water resources of the region; and 
as between other applicants, the Commission may give 
preference to the applicant the plans of which it finds 
and determines are best adapted to develop, conserve, 
and utilize in the public interest the water resources 
of the region, if it be satisfied as to the ability of the 
applicant to carrv out such plans.” T. 16 USCA, 
§800(a). 

“(c) No public utility shall, without the consent of 
the Commission, apply any security or any proceeds 
thereof to any purpose not specified in the Commis¬ 
sion’s order, or supplemental order, or to any purpose 
in excess of the amount allowed for such purpose in 
such order, or otherwise in contravention of such order. 

T. 16 IJSCA, §824c(c). 

It is also of interest to note: 

“(a) No public utility shall issue any security, or 
assume any obligation or liability as guarantor, in¬ 
dorser, surety, or otherwise in respect of any security 
of another person, unless and until, and then only to 
the extent that, upon application by the public utility, 
the Commission by order authorizes such issue or as¬ 
sumption of liability. The Commission shall make such 
order only if it finds that such issue or assumption (a) , 

is for some lawful object, within the corporate pur¬ 
poses of the applicant and compatible with the public 
interest, which is necessary or appropriate for or con- 
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sistent with the proper performance by the applicant 
of service as a public utility and which vrill not impair 
its ability to perform that service, and (b) is reason¬ 
ably necessary or appropriate for such purposes. The 
provisions of this section shall be effective six months 
after Aug. 26,1935. T. 16 USCA, §824c(a). 

The Administrative Procedures Act, Act of June 11, 
1946, c. 324, 60 Stat. 241, particularly §7 thereof, T. 5 
USCA §1006 (c): 

“(c) Except as statutes otherwise provide, the pro¬ 
ponent of a rule or order shall have the burden of 
proof. Any oral or documentary evidence may be re¬ 
ceived, but every agency shall as a matter of policy 
provide for the exclusion of irrelevant, immaterial, or 
unduly repetitious evidence and no sanction shall be 
imposed or rule or order be issued except upon consid¬ 
eration of the whole record or such portions thereof as 
may be cited by any party and as supported by and in 
accordance with the reliable, probative, and substan¬ 
tial evidence. Every party shall have the right to pre¬ 
sent his case or defense by oral or documentary evi¬ 
dence, to submit rebuttal evidence, and to conduct such 
cross-examination as may be required for a full and 
true disclosure of the facts. In rule making or deter¬ 
mining claims for money or benefits or applications 
for initial licenses any agency may, where the interest 
of the party will not be prejudiced thereby, adopt pro¬ 
cedures for the submission of all or part of the evi¬ 
dence in written form.” T. 5 USCA, §1006(c). 

Constitutional Provision Article I, §10 Clause 3, Consti¬ 
tution of the United States, provides: 

“No state shall, without the consent of Congress, lay 
any duty of tonnage, keep troops, or ships of war in 
time of peace, enter into any agreement or compact 
with another state, or with a foreign state, or engage 
in war, unless actually invaded, or in such imminent 
danger as will not admit of delay. ,, 


The Securities Act of 1933, Act of May 27,1933, c. 38, 48 
Stat. 74, more particularly Title I, §24, T. 15, USCA §77x, 
which provides: 

“Any person who willfully violates any of the pro¬ 
visions of this subchapter, or the rules and regulations 
promulgated by the Commission under authority there¬ 
of, or any person who willfully, in a registration state¬ 
ment filed under this subchapter, makes any untrue 
statement of a material fact or omits to state any ma¬ 
terial fact required to be stated therein or necessary to 
make the statements therein not misleading, shall upon 
conviction be fined not more than $5,000 or imprisoned 
not more than five vears, or both. May 27, 1933, c. 38, 
Title I, §24,48 Stat.' 87.” 

ARGUMENT 

I 

The License Issued to Power Authority, New York, Being the 
Result of an Agreement or Compact Forbidden by the Con¬ 
stitution, is Invalid. 

We have only to consider the curious course of Power 
Authority, New York’s application in 1948 for the license 
here in question, to see that a sharp change in its reception 
came somewhere along the line. First the Federal Power 
Commission in 1950 arrived at the conclusion that the im¬ 
portance of the seaway was such that the matter should be 
referred to the Congress under the provisions of Section 
7(b), Federal Power Act. It is significant that the Corps 
of Engineers, U. S. Army’s report on this 1948 applica¬ 
tion, pointed out that the navigation facility in U. S. terri¬ 
tory was not included in Power Authority, New York’s plan. 
Then we have applications by the United States Govern¬ 
ment and the Government of Canada to the International 
Joint Commission for the Commission’s approval of a joint 
venture. The Commission accepted Canada’s designation 
of the Hydro-Electric Power Commission of Ontario as the 
Canadian entity and approved the project for an entity to 
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be designated by the United States. The Commission also 
provided that cost should be borne equally by the two utili¬ 
ties except the machinery and equipment in the respective 
power houses. 

Power Authority, New York, then filed in 1952 an 
amended application for the license, still without naviga¬ 
tion facilities in U. S. territory, and Canada was permitted 
to intervene before the Federal Power Commission to say 
that she would co-operate with Power Authority, New York, 
but not with the other applicant, Public Power and Water 
Corporation. What Canada had to say with the entity to 
be designated by the U. S. Government is somewhat ob¬ 
scured. Why was Canada there ? Because of an agreement 
existing between Power Authority, New York, and Canada 
that Canada would support the Power Authority, New 
York’s application if the Power Authority’s plan omitted 
navigation facilities in U. S. territory. 

Even the trial examiner for the Federal Power Commis¬ 
sion recognized the fact when in his decision of May 12, 
1953, in the statement of the case, he said: 

“The applicant for project 2000, jointly with the Hy¬ 
dro-Electric Power Commission of Ontario (a body 
corporate under and by virtue of the Power Commis¬ 
sion Act, a statute of the Province of Ontario, Canada,) 
proposes to construct certain works in accordance with 
the plan hereinafter described as the New York-On- 
tario Priority Plan for the development of the Inter¬ 
national Bapids Section of the St. Lawrence River.” 
JA Vol. 1,113. 

But what Canada, New York and the trial examiner over¬ 
looked was the Constitution of the United States w T hich 
provides, inter alia, 

“No state shall, without the consent of Congress, lay 
any duty of tonnage, keep troops, or ships of war in 
time of peace, enter into any agreement or compact 
with another state, or with a foreign power, or engage 
in war, unless actually invaded, or in such imminent 
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danger as will not admit of delay.” Constitution, 
Article I, Clause 3, § 10. 

The Government has said that New York will not enter 
into any compacts with Canada. But we complain of the 
evident agreement which has existed between Power Au¬ 
thority, New York and Canada. The best evidence that an 
agreement exists is to examine the Quid Pro Quo passing 
from one party to the other. In this case, although the 
Army Engineer’s 1942 plan provided for navigation facili¬ 
ties in U. S. Territory, Power Authority, New York’s plan 
omitted this feature and so gained the active support of 
Canada for its application. 

The Constitution does not merely bar compacts arrived 
at by formal meetings and ceremonial signings by desig¬ 
nated ambassadors. The prohibition applies with equal 
force to any agreement even though arrived at by city 
slickers through a nod and a wink. 

The Supreme Court in the case of Holmes v. Jennison, Vt. 
1840, 14 Pet. 572, 10 L. Ed. 579, considered the provision 
and held that the word agreement does not necessarily im¬ 
port any direct and express stipulation; nor is it necessary 
that it should be in -writing. If there is a verbal understand¬ 
ing to which both parties have assented, and upon which 
both are acting, it is an ‘agreement’. And the use of all 
these terms, ‘treaty’, ‘agreement’, ‘compact’, show that it 
was the intention of the framers of the Constitution to use 
the broadest and most comprehensive terms; and that they 
anxiously desired to cut off all connection or communica¬ 
tion between a state and a foreign power; and we shall fail 
to execute that evident intention unless we give to the word 
‘agreement’ its most extended signification, and so apply 
it as to prohibit every agreement, written or verbal, formal 
or informal, positive or implied, by the mutual understand¬ 
ing of the parties. Holmes v. Jennison , 14 Pet. 572. 

The significant words in this case from the Holmes case 
are, “and upon which both are acting”. The record here 
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shows that Power Authority, New York, and Canada were 
acting in complete agreement. The brazen effrontery of 
the Government of Canada, already bound by an order of 
the International Joint Commission, which she herself had 
sought, to act with “an entity to be designated by the Gov¬ 
ernment of the United States of America’’ to appear as 
an intervenor in a domestic United States proceedings and 
there direct the choice of the entity to be selected, can only 
be explained by the fact that the stakes were high. The 
stake was the exclusive control by Canada of a critical con¬ 
trol point in a seaway some 2,350 miles in length. Unless 
this Honorable Court upholds the Constitutional prohibi¬ 
tion against such agreements or compacts, Canada’s effort 
may well be successful. 

Power Authority, New York’s license having been ob¬ 
tained through a flagrant violation of the United States 
Constitution is tainted with illegality and cannot be sus¬ 
tained. The FPC opinion and Order 255 should be set 
aside in its entirety. 

n 

The Best Plan Adapted to Conserve the Water Resources of 
the International Rapids Section is the One Which Fur¬ 
thers the National Defense Needs of the United States. 

Power Authority, New York, claims a preference under 
the Federal Power Act because, it says, it is an agency of a 
state. Such preference, if any there be in this case, is avail¬ 
able by statute if, and only if, as compared to other appli¬ 
cants, its plans are “equally well adapted, or shall within a 
reasonable time to be fixed by the Commission be made 
equally well adapted, to conserve and utilize in the public 
interest the water resources of the region;” Act of June 10, 
1920; C285, § 7, 41 Stat. 1067; Aug. 26, 1935 C687, 49 Stat. 
842, T16 USCA § 800 (a). 

As evidence of the public interest in the utilization of the 
water resources of this region, the following is important; 

“Sec. 3(a) The Corporation is authorized and directed 
to construct, in United States territory, deep-water 
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navigation works * * * in the International Rapids 
section of the Saint Lawrence River * * # ” S-2150, Cal¬ 
endar No. 442, 83rd Cong. 1st session (Report #441) 
hearings on wrhich were held by a subcommittee of the 
committee on foreign relations of the United States 
Senate on April 14, 15, 16, May 20 and 21, 1953 (on 
S589, S-1065 and S.J. Res. 45). 

The Corps of Engineers, U. S. Army made detailed plans 
and specifications for dual purpose development of the In¬ 
ternational Rapids section of the river and submitted them 
in a report of April 30, 1942 with an addendum in 1944. 
Those plans included deep draft navigation facilities JA 
Vol. I, 350. The engineers considered the public interest 
in that part of the project to be such that in considering 
the Power Authority, New York’s plan they carefully noted 
in 1948 that New’ York’s plan omitted the navigation fa¬ 
cility. JA Vol. I, 264. 

It is difficult to understand how the FPC having before it 
Pow’er Authority, New York’s plan without navigation fa¬ 
cilities at all and at the same time in the same proceedings, 
your petitioner’s plan which included navigational facilities 
in United States territory, could determine that the plan 
without such navigational facilities was equally well 
adapted to utilize in the public interest the w’ater resources 
of the region. Whose public interest was the FPC consid¬ 
ering? It w’ould be thought that the FPC was and is con¬ 
sidering the public interest of the United States. That pub¬ 
lic interest is so entwined with national defense that it 
will be considered below under another subheading. 

ni 

The Control of Navigation Facilities at the International 

Rapids Section is Vital to United States National Defense. 

The seaway from the Gulf of St. Lawrence to the upper 
Great Lakes region is some 2,350 miles long. It is said 
that about two-thirds of this route lies wholly within 
Canada and the remaining reach lies partly in the United 
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States and partly as a common boundary between the 
United States and Canada. The International Rapids sec¬ 
tion for which the license in question here is sought, forms 
one reach of the river that is a common boundary between 
the United States and Canada. Accordingly, this is one 
place where the United States may properly insist that 
it should have control of the navigation facilities in order 
to protect a water route leading into the heart of the United 
States, the northern middlewest. History demonstrates 
that the United States has always been most fair and con¬ 
siderate in its dealings with foreign states. It could be 
said that Canada also is vitally interested in control of such 
point. I am confident that the United States would share 
such control point and the defense thereof but to give it 
away entirely is being too generous with the defense of the 
nation. 

Argument is made that since Canada controls hundreds 
of miles of the reach of the river that lies wholly within its 
borders below the International Rapids, the United States 
ought not to be concerned with the small segment at the 
International Rapids section. Such an attitude betrays a 
complete lack of knowledge of military operations along 
a river line. Any youngster who has studied the history of 
the United States after the Civil War would understand 
that an open reach of a river can be forced by a proper 
naval operation. It is typified by a slogan taken from a 
famous admiral of the Civil War: 4 ‘Damn the torpedoes, 
full steam ahead,” and he went ahead to open the Missis¬ 
sippi River to the Union forces. 

Defense of a canal and the locks which make it operative 
is quite a different thing. The destruction of a lock or its 
mechanism renders the canal inoperative and it would take 
years to repair the damage. Locks such as will be required 
at the International Rapids section could have recesses built 
into them for the placing of explosive charges which could 
be detonated from miles away, suddenly and without warn¬ 
ing. To leave open to an enemy that opportunity is un- 
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thinkable from the standpoint of national defense of the 
United States. 

But it is said that Canada and the United States have 
long been friends and we can depend upon Canadian de¬ 
fense to protect the project. We hope that friendship will 
continue but it is an inescapable fact that the head of the 
Canadian government lies in England. The Canadian 
armed forces take an oath of personal allegiance to the 
reigning sovereign so our trust is not ultimately to our 
Canadian friends but to a form of government foreign to 
that of the United States and from which we declared our 
freedom in 1776. The FPC ought not be permitted to turn 
back the clock a hundred and seventy-seven years. 

The importance of navigation works in United States ter¬ 
ritory is demonstrated by the fact that the Corps of Engi¬ 
neers, U. S. Army in their 1942 detailed plans provided for 
such structures. They pointed out in 1948 that the Power 
Authority, New York’s plan omitted the navigation facil¬ 
ity. Yet the FPC finds that Power Authority, New York’s 
plan is predicated upon the 1942 Engineer report. JA 
Yol. I, 200. 

It is further demonstrated by the provision of S-2150, 
83rd Congress 1st session report No. 441, In the Senate of 
the United States, which says: 

“Sec. 3(a) The Corporation is authorized and di¬ 
rected to construct, in United States territory, deep¬ 
water navigation works * * * in the international rap¬ 
ids section of the Saint Lawrence River * * 

Your petitioner’s plan submitted with its application for 
the license in question, included navigation works in United 
States territory and as such was the best comprehensive 
plan for the utilization of the water resources in the public 
interest of the United States. The disregard by the FPC 
for national defense alone would justify the modification 
of FPC opinion and order number 256 so as to grant the 
license sought to your petitioner, Public Power and Water 
Corp. 
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IV 

To Hold Two Ways on Evidence in the Same Proceedings Be* 
fore an Agency Violates the Administrative Procedures 
Ad. 

The Administrative Procedures Act, the Act of June 11, 
1946, c. 324, 60 Stat. 237, as amended, T. 5 USCA, § 1001, 
et seq., was enacted to bring order out of proceedings be¬ 
fore Executive Department agencies and insure that all 
citizens should receive fair and equal treatment before the 
agency. The Act provided, inter alia, 

“• * # any oral or documentary evidence may be 
received, but every agency shall as a matter of policy 
provide for the exclusion or irrelevant, immaterial, or 
unduly repetitious and no sanction shall be imposed 
or rule or order be issued except upon consideration of 
the whole record or such portions thereof as may be 
cited by any party and as supported by and in accord¬ 
ance with the reliable, probative, and substantial evi¬ 
dence. * * *” Act of June 11, 1946, c. 324, § 7(c), 60 
Stat. 241, T. 5 USCA, § 1006(c). 

The FPC consolidated the proceedings under Project 
2000 and Project 2121. (JA Vol. I, p. 101) Such consoli¬ 
dation is taken to mean that reliable, probative and sub¬ 
stantial evidence introduced with reference to either project 
comprises the whole record for either project. The Trial 
Examiner evidently thought so for he filed on May 12,1953, 
a single decision in Project 2000 and Project 2121. (JA 
Vol. I, p. 102, et seq.) The Commission then issued sepa¬ 
rate opinions for each project. (JA Vol. I, p. 192, 220) It 
is only necessary to compare the findings on the same point 
in each opinion to show that the Commission held the evi¬ 
dence to support a finding one way in one case and the 
other way in the other case. It would appear that reliable, 
probative and substantial evidence in a whole record in ac¬ 
cordance with the evidence. 
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A. 

Reliance on 1942 Report of Army Engineers. 

The Trial Examiner found as facts in evidence that: 

“Both applicants lean rather heavily in their pre¬ 
liminary studies on work done by the United States 
Army Engineers prior to the 1942 report to Congress.” 
(Decision, Trial Examiner, May 12, 1953, p. 31.) 

The FPC on Project No. 2000 found: 

“(2) The plant development proposed by the appli¬ 
cant is predicated upon the 1942 final report of the 
United States Army Corps of Engineers on the St. 
Lawrence River Project.” (JA Vol. I, p. 200) 

But the evidence shows that the Army Engineers pointed 
out that applicant in Project No. 2000 omitted the naviga¬ 
tion facilities. (JA Vol. I, p. 350) 

The FPC on Project No. 2121 found: 

“(3) The applicant proposes to have deep-draft 
navigation, presumably outside of the International 
Rapids Section, provided by some undesignated entity, 
under some unspecified authorization, in cooperation 
with some unidentified entity in Canada, governmental 
or otherwise. This applicant has made no economic 
studies with respect to a deep-draft waterway nor at¬ 
tempted to ascertain that governmental authorizations 
are required.” (JA Vol. I, p. 224) 

Therefore the Commission finds that Power Authority, 
New York’s plan which omits all navigation facilities is 
satisfactory, but Public Power and Water Corporation’s 
plan, including navigation facilities is unsatisfactory. The 
inference as to the latter being because Project No. 2121 
does not include a seaway outside of the Section applied 
for. Both plans were based upon the same engineer’s 
report. 

Further, the FPC had the order of approval by the In¬ 
ternational Joint Commission before it and so must have 
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been aware that a Joint Board of Engineers under the 
Joint Commission would review and co-ordinate the engi¬ 
neering plans. (JA Vol. I, p. 361) The President by Ex¬ 
ecutive Order No. 10500, of November 4, 1953, designated 
the Secretary of the Army and the Chairman, FPC, as mem¬ 
bers of the American Section of the Joint Board of Engi¬ 
neers. F.R. Doc. 53-9494, F.R. Vol. 18, #218, November 6, 
1953, at 7005. So the failure of Public Power and Water 
Corporation to include navigation facilities outside of the 
International Rapids Section in its application appears 
irrelevant, immaterial and, under proper administrative 
procedure, offer of evidence on such a point would have 
been excluded. 


B. 

Disregard of the “Compact” Clause, 

United States Constitution 

The Compact Clause of the United States Constitution 
has been discussed above. It seems evident that the clause 
prohibits either Power Authority, New York or Public 
Power and Water Corp. entering into an agreement or 
compact with Canada, a foreign power. The FPC treats 
it two ways. 

The trial examiner, in his single decision under state¬ 
ment of the case, on both projects said: 

“The applicant for Project 2000, jointly with the 
Hydro-Electric Power Commission of Ontario (a body 
corporate under and by virtue of the Power Commis¬ 
sion Act, a statute of the Province of Ontario, Can¬ 
ada), proposes to construct certain works in accord¬ 
ance with the plan hereinafter described as the New 
York—Ontario Priority Plan for the Development of 
the International Rapids Section of the St. Lawrence 
River.” Decision, Trial Examiner, May 12, 1953, 
p. 13, see also JA Vol. I, 34 P5. 

The FPC 'with respect to Project #2000, in opinion 255, 
said: 
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“The creation of these two Boards would remove 
any necessity for an agreement between the construct¬ 
ing and operating entities in the two countries in any 
formal sense” (Emphasis supplied) (JA Vol I, 195) 

and the FPC in opinion 256 under its findings said: 

“(7) The applicant has made no showing of any 
effective contracts with an entity in Canada, govern¬ 
mental or otherwise, which could carry on, comple¬ 
mentary construction and operation in Canada.” 

Thus the Commission apparently finds, and -we contend 
correctly so from the acts of the parties, that an informal 
agreement existed between Power Authority, New York 
and Canada but because of the order of approval, Interna¬ 
tional Joint Commission no formal contract was necessary. 
Yet in opinion 256 they find as a fact to support denial of 
the license to your petitioner, “ * * no showing of any ef¬ 
fective contracts with an entity in Canada * *”. 

We say that the Constitution prohibits any such agree¬ 
ment, formal, informal or otherwise. At least the FPC 
ought not to be allowed to hold both ways in a single pro¬ 
ceeding. 

C. 

The Same Method of Financing Cannot Be Right 
For One Applicant and Wrong For Another in a 

Single Proceeding. 

The method of financing the project is the same for each 
applicant, that is, the sale of securities to the general public 
in order to defray the cost of construction. 

The FPC found in opinion #255, for Power Authority, 
New York, as follows: 

“(10) The applicant, Power Authority, has pre¬ 
sented satisfactory evidence of its financial ability to 
construct and operate the proposed Project No. 2000, 
including the testimony of an underwriting house that 
all of the securities can be marketed at reasonable 
costs.” JA Vol I, 203. 
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This is somewhat ambiguous but counsel for Power Au¬ 
thority, New York, announced in this Court on the occasion 
of the hearing for the motion to advance, “ * *with this 
proceeding pending, we have been advised by our under¬ 
writers that the securities cannot be sold.” In other words, 
if their license is sustained it can be financed by the sale 
of securities. The position of your petitioner is the same. 
The FPC in Opinion No. 256, said: 

“ (8) No satisfactory plan for financing project No. 
2121 has been presented to the Commission. Nor has 
the applicant for this project shown any tentative or 
firm commitment, agreement or understanding by any 
underwriting house that the financing can be arranged 
is (if) requisite authorizations are obtained.” 

Now the plan is the same for each applicant, namely, fi¬ 
nancing by means of the sale of securities to the general 
public, yet the FPC says satisfactory for Power Authority, 
New York, but unsatisfactory for Public Power and Water 
Corporation. This does not meet the standards of orders 
issued in accordance with substantial evidence. 

The FPC says no commitment from any underwriter. As 
a practical matter, the large underwriters are located in 
New York, subject to all sorts of reprisal by the State and 
foolish would be who formally appeared to support a con¬ 
test against a State authority. 

Furthermore, Public Power and Water Corporation with 
the license applied would be still under the control of FPC 
as far as its securities to be sold to the public is concerned. 
T. 16 USCA, §824c provides: 

“(a) No public utility shall issue any security, or 
assume any obligation or liability as guarantor, in¬ 
dorser, surety, or otherwise in respect of any security 
of another person, unless and until, and then only to 
the extent that, upon application by the public utility, 
the Commission by order authorizes such issue or 
assumption of liability. The Commission shall make 
such order only if it finds that such issue or assump¬ 
tion (a) is for some lawful object, within the corporate 
purposes of the applicant and compatible with the pub- 
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lie interest, which is necessary or appropriate for or 
consistent with the proper performance by the appli¬ 
cant of service as a public utility and which will not 
impair its ability to perform that service, and (b) is 
reasonably necessary or appropriate for such pur¬ 
poses. The provisions of this section shall be effective 
six months after Aug. 26,1935. 

•••• 

(c) No public utility shall, without the consent of 
the Commission, apply any security or any proceeds 
thereof to any purpose not specified in the Commis¬ 
sion’s order, or supplemental order, or to any purpose 
in excess of the amount allowed for such purpose in 
such order, or otherwise in contravention of such order. 

(d) The Commission shall not authorize the capi¬ 
talization of the right to be a corporation or of any 
franchise, permit, or contract for consolidation, merg¬ 
er, or lease in excess of the amount (exclusive of any 
tax or annual charge) actually paid as the considera¬ 
tion for such right, franchise, permit, or contract.” 

Also the “Public Utility Holding Company Act of 
1935,” the Act of Aug. 26,1935, 49 Stat. 838, et seq., placed 
the Securities and Exchange Commission in effective con¬ 
trol of utility companies so far as sale of securities to the 
public is concerned. A registration statement filed with 
the Commission prior to sale of securities to the public 
must show, inter alia, 

“(A) the organization and financial structure of 
such companies and the nature of their business; 

(B) the terms, position, rights, and privileges of 
the different classes of their securities outstanding; 

(C) the terms and underwriting arrangements un¬ 
der 'which their securities, during not more than the 
five preceding years, have been offered to the public or 
otherwise disposed of and the relations of underwriters 
to, and their interest in, such companies; 

(D) the directors and officers of such companies, 
their remuneration, their interest in the securities of, 



their material contracts with, and their borrowings 
from, any of such companies; 

(E) bonus and profit-sharing arrangements; 

(F) material contracts, not made in the ordinary 
course of business, and service, sales, and construction 
contracts; 

(G) options in respect of securities; 

(H) balance sheets for not more than the five pre¬ 
ceding fiscal years, certified, if required by the rules 
and regulations of the Commission, by an independent 
public accountant; 

(I) profit and loss statements for not more than the 
five preceding fiscal years, certified, if required by the 
rules and regulations of the Commission, by an inde¬ 
pendent public accountant;” Act of Aug. 26, 1935, c. 
687, Title I, §5, 49 Stat. 812, T. 15, §79e(b)(2). 

The real reason of the FPC’s finding against your Peti¬ 
tioner’s financial structure appears to be a fear that, if the 
corporation obtained the license, the president thereof 
might personally make a profit. Of course he would and 
he would be entitled to a fair return for his time and 
effort. There is no law in this country that a man may not 
earn through his ideas, energy and personal services a 
competence. Of course the license here applied for is val¬ 
uable in money return, otherwise Power Authority, New 
York’s underwriters could sell the securities despite these 
proceedings. 

The finding by the FPC is an indication of a disposition 
of the Government to belittle a person if he doesn’t have 
large amounts of money. It was characterized by the re¬ 
mark of Government Counsel at the hearing before this 
Honorable Court on the Government’s motion to advance 
argument. Counsel then said that everything was being 
done to expedite the case such as printing the joint appen¬ 
dix, a part of which was moving satisfactorily, but one part 
was being held up because of failure of the party to deposit 
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the printing costs. Aside from the point that the state¬ 
ment made had no bearing upon the motion then before 
the Court, it was also untrue. The unrealistic attitude taken 
on this financing question highlights the refusal of the 
FPC to apply the standards made mandatory by the Ad¬ 
ministrative Procedures Act. 

In view of the foregoing, it is submitted that the record 
as made before the FPC clearly demonstrates that the de¬ 
cision to grant the license to Power Authority, New York, 
and deny the same to your Petitioner, was made upon some¬ 
thing other than 

‘ ‘ consideration of the whole record or such portions 
thereof as may be cited by any party and in accordance 
with reliable, probative, and substantial evidence 
• • Act of June 11,1946, c. 324, §7(c), 60 Stat. 241, 
T. 5 USCA, §1006(c). 

CONCLUSION 

Your Petitioner, Public Power and Water Corporation, 
respectfully submits that this Court should set aside the 
Order No. 255 in Project No. 2000 and so deny Power Au¬ 
thority, New York, the license there granted and modify 
the Order No. 256 in Project No. 2121 and so direct that 
the license there denied your Petitioner be granted to your 
Petitioner. 

Respectfully submitted, 

John H. Coffman 
1616 Eye St., N. W. 
Washington, D. C. 

Counsel for 

Public Power and Water 
Corporation , Petitioner 
No. 11 , 998 . 
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Lake Ontario Land Development and Beach 
Protection Association, Inc., Petitioner, 

v. 

Federal Power Commission, Respondent, 

Power Authority of the State of New York, Intervenor, 
Great Lakes-St. Lawrence Association, Intervenor . 


On Petition for Review of an Order of the Federal 
Power Commission 


JOINT REPLY BRIEF OF RESPONDENT AND OF 
INTERVENOR POWER AUTHORITY OF THE 
STATE OF NEW YORK 


and 

JOINT REPLY TO PETITIONER'S MOTION AND 
APPLICATION FOR LEAVE TO ADDUCE 
ADDITIONAL EVIDENCE 


PRELIMINARY STATEMENT 

Pursuant to permission granted by the Court’s Order of 
November 20,1953, this printed reply brief is not restricted 
to the material contained in our mimeographed reply filed 
December 21, 1953, but in addition contains further argu¬ 
ments made necessary by reason of points raised at the 
hearing on December 23,1953. For the convenience of the 




Court this new material is italicized herein. The Court’s 
attention in this respect is particularly directed to pp. IS 
to 22, infra. 

This reply brief, like our main brief, deals only with that 
portion of petitioner’s brief which is based on alleged 
damage to its members through increase in the water levels 
of Lake Ontario. The other grounds relied on by peti¬ 
tioner, briefed for the first time here but not briefed 
before the Trial Examiner or the Commission, are revealed 
to be almost identical with those set forth by the Central 
Pennsvlvania Coal Producers Association, and are 
covered in our briefs in that case, No. 11,999. 

We shall also set forth some of the considerations 
against granting the “Motion and Application for Leave 
to Adduce Additional Evidence” which was served by peti¬ 
tioner on December 18,1953. Although petitioner’s motion 
was denied by the Court’s Order filed December 29, 1953, 
the material pertaining to it has been retained in this 
printed brief (infra pp. 14-17) because it also tends to 
refute the petitioner’s arguments on the merits of the case. 

Petitioner’s brief in respect to water levels has already 
been answered in our main brief, which argues that control 
of water levels is within the jurisdiction only of the Inter¬ 
national Joint Commission, that there is no evidence that 
the licensed project will raise Lake Ontario water levels to 
the damage of petitioner, and that adequate provision has 
been made for compensating any damage. If any one of 
these arguments is valid—and we believe all three are — 
petitioner is not entitled to prevail. We shall not endeavor 
to reply here to every detail of petitioner’s argument. 

I 

There Is No Evidence That the Licensed Project Will Raise 

Lake Ontario Levels. 

A. The petitioner’s ultimate contentions are that there 
was no finding by the Federal Power Commission as to the 
water levels of Lake Ontario, as to the fact that the St. 


Lawrence project will raise such levels, and as to the cost 
to the project of paying damages to those injured as a 
result of the increase in the Ontario water levels. The 
basic weakness in these contentions is that there is no 
evidence that the project will increase Ontario levels at all. 
On the contrary, the only pertinent testimony, that of Mr. 
Leerburger, indicated that the maxima levels would be 
lower under the project than before. And Method of 
Regulation No. 5 also is designed to “(a) maintain the 
fluctuations of the levels of Lake Ontario within those 
which would have resulted in the past, assuming a con¬ 
tinuous diversion of 3,200 c.f.s. at Chicago and present out¬ 
let conditions.’’ (A 379). 1 

Petitioner has referred (Br. p. 33) to Requirement (g) 
in Method of Regulation No. 5, which requires that the 
method “Retard the natural excess outflow during the 
early summer months, in order to raise the ordinary levels 
of Lake Ontario.” But the explanatory paragraph follow¬ 
ing, which petitioner does not quote, shows that this is 
designed to increase the loiv water levels of Lake Ontario, 
and thereby decrease the number of times the water level 
falls below 244.5 feet. It is designed to serve the interests 
of navigation rather than the interests of power. The 
paragraph in question reads as follows (See page 8 of 
Report referred to in footnote 1): 

“31. The table following paragraph 13 shows the 
effect on the low water levels of Lake Ontario result¬ 
ing from the application of Regulation Method No. 5. 
The increase in low water level and the decrease in the 
number of times during which the water level would 
have fallen below elevation 244.5 are the result of 
holding back the natural excess outflow during the 
early summer months.” 

The two criteria we have mentioned are, of course, not 
absolute. They are but two of eight “Requirements” 

i See also the Report entitled, ‘ * St. Lawrence Waterway Project, Regulation 
of Outflows and Levels of Lake Ontario, Method No. 5,” prepared by Special 
Projects Branch, Department of Transport, Ottawa, Ontario, March 1952. 
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which the regulatory board is to use in determining the 
water level in the operation of the dams to be built on the 
St. Lawrence. The several requirements illustrate the 
problem which the International Joint Commission faces 
in reconciling all the interests affected by water levels, the 
Lake Ontario Association representing only one of various 
conflicting interests. 

Petitioner refers in its main brief at page 33 to Exhibit 
106, reproduced in part at A. 377-380. But this exhibit does 
no more than recognize that any appreciable divergence 
from any natural cyclic variations “would cause consider¬ 
able damage to riparian property”, set forth the standards 
in Regulation Method No. 5, and conclude that application 
of that method “for the 80-year period between 1860-1939, 
inclusive, indicated that the rule would most nearly satisfy 
the conditions necessary to protect all interests involved.” 
(A. 379-380). The requirements of Regulation Method 
No. 5 listed in Exhibit 106 were directed to conditions 
downstream from the proposed dam (Montreal Harbor and 
Lake St. Louis), and increases in low water flows during 
the low-water period, plus a requirement to keep the 
fluctuations of Lake Ontario “within those which would 
have resulted in the past.” This exhibit hardly constitutes 
evidence proving petitioner’s contention that that method 
of regulation will cause additional flooding. 

In its reply brief (p. 4 of typewritten copy) and in oral 
argument, the Lake Ontario Association referred to “Plate 
No. 9” of the 1940 document presenting Method of Regula¬ 
tion No. 5 (Lake Ontario Levels, Outflows, Supplies and 
Regulation, General Engineering Branch, Dept, of Trans¬ 
port, Ottawa, 1940). This plate does not show actual water 
levels on Lake Ontario, but only the rate of flow of the St. 
Lawrence at particular levels of Lake Ontario. Moreover, it 
does not show the effect of Method of Regulation No. 5 
which would tend to reduce the highest levels. In order to 
ascertain the actual levels of Lake Ontario, it is necessary 
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to look at other tables and plates included in the report. 
The latest information on the subject is contained in the 
1952 volume on Method of Regulation No. 5 (cited in 
note 1, supra), copies of which have been handed to the 

* Court. Plate 5 in this volume shows that the effect of 
Method of Regulation No. 5 is to reduce the crests in years 
when the actual peak was above 247 feet; in other words, 
the highest elevations (those of which Petitioner com¬ 
plains) are shown to be reduced by the operation of Method 
of Regulation No. 5. The tables at pages 12-15 of the 1952 
volume show the highest and lowest mean monthly and an¬ 
nual levels of Lake Ontario, both after the construction of 
Gut Dam in 1903 and before its construction. They clearly 

, establish that most of the highest monthly levels were 
reached before 1903 a'nd all the lowest monthly levels after 

» 1903 (p. 12), a'nd that the means by decades were higher 

before 1903 than after. In fact, there were monthly means 
higher than 248 feet in 11 years before 1903 (p. 13) and 
only in 7 years after 1903 (p. 14). There is no support, 

* therefore, for petitioner’s argument that the record shows 

* an adverse effect from the construction of Gut Dam, much 
less from the operation of Method of Regulation No. 5. 

Once again it should be noted that reduction in lake 

’ levels, even if advantageous to petitioner, cannot be made 

L without consideration of all interests that may be affected. 

The Ontario water level is affected not only by the rate 
of inflow and the rate at which water from Lake Ontario 

* can drain through the St. Lawrence River, but also by the 
supplemental action of wind, waves and barometric 
pressures. The fixing of an assured maximum which would 
not be exceeded under any conceivable conditions of wind, 
waves or barometer would, even in the absence of the 
pow T er project, require substantial channel excavation by 
some agency. If the water levels then were satisfactory 
to the property owners, the result might very w’ell be to 

^ flood the harbor facilities at Montreal or damage others 
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interested in water levels. What the property owners are 
asking is a guarantee against all loss at the possible 
expense of navigation interests and downstream cities, 
and that such guarantees be underwritten by whatever 
power project happens to be built, whether it is responsible 
for the high waters or not. 

B. Lake Ontario is 78 miles above the Iroquois Dam and 
approximately 103 miles above the Barnhart Island and 
Long Sault Dams. Unless there was some evidence in this 
record to indicate that dams located so far from Lake 
Ontario would back the water up so as to affect the lake 
levels, there is no basis for petitioner’s contention that 
further study by the Federal Power Commission is 
necessary in order to determine the effect of the St. 
Lawrence power project on Lake Ontario, or as to the 
damage which will ensue, or as to the lack of findings with 
respect to the use of Lake Ontario water for domestic 
purposes or for sanitation. In the absence of such evidence, 
there is no more reason to require findings as to these 
subjects on Lake Ontario than there would be on Lake 
Superior or perhaps even on the Mississippi River which 
is connected with the Great Lakes system through the 
Chicago drainage canal. 

In order to make up for the lack of evidence in this 
record with respect to any possible effect upon Lake 
Ontario, petitioner refers to a statement before the Inter¬ 
national Joint Commission by J. B. McMorran, Chief 
Engineer of the Department of Public Works of the State 
of New' York. But the statement quoted in petitioner’s 
brief (p. 13-14) is merely to the effect that there wdll be 
shore damage on Lake Ontario when the water levels 
exceed 247 feet. 2 Mr. McMorran did not suggest that such 
levels had not obtained in nature heretofore or that they 
would be more frequent if the St. Lawrence dams were 
constructed. Thus, even if petitioner is permitted to rely 
upon evidence in another record before another Commis- 


2Petitioner (Br. p. 6) cites “A. 273, 274” and “R. 3394” to support 
this same proposition, but these are mere statements of counsel, not evidence. 
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sion, which it could have sought to introduce before the 
Federal Power Commission but did not, the evidence 
•would not prove its point. Moreover, if Mr. McMorran 
had been put on the stand in the proceeding before the 
► Federal Power Commission, he would have been subject 
to cross-examination, and given an opportunity to explain 
the short statement upon which petitioner relies. 

Petitioner could have offered evidence, if the facts would 
support its claim, to show the areas that would he affected 
k hy particular levels of water, the contours of the land in¬ 

volved, the nature of the buildings or improvements and 
other similar information, subject to limitations on the 
relevance of such testimony in a licensing proceeding. 
Evidence could also have been offered by petitioner con¬ 
cerning the adequacy of the proposed channel excavation 
at Galops Rapids. For example, the (< Final Alternate 
Plan” adopted by the Corps of Engineers in the 1946 Sup¬ 
plement to its 1942 St. Lawrence report indicates that 
channel excavation for the St. Lawrence seaway and power 
project would involve removal of 33,747,000 cubic yards of 
material.* This would enlarge the cross-section of the river 
and tend to increase the outflow from Lake Ontario. (See 
pp. 15-16, infra) 

Petitioner has failed to show to the Federal Power Com- 
l mission any proof that the licensed project would cause 

adverse changes in Lake Ontario water levels. 

The Corps of Engineers of the United States Army, in 
its report on the International Rapids project,** con¬ 
sidered the damages which would result from its 
construction. It is significant however that petitioner could 
point to n-o finding by the Army Engineers that petitioner’s 
members would be adversely affected by the project. 

3 Pages 86 and 87 of Army Engineer’s Main 1942 Report on the Bt. 
Lawrence project (Item F by reference) indicated that only 22^47,000 cubic 
yards were to be removed. However, this original estimate made in 1941- 
1942 was subsequently revised, following model studies made at the Vicksburg, 
Mississippi, Experimental Station of the Corps of Engineers, to 33,747,000 
cubic yards. The project here under consideration is based on the revised 
plans. 

3« Exh. Item F by reference, referred to in Exhibit 106, A. 380, which is 
cited in petitioner's reply brief. 
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C. Petitioner attacks the Commission’s action on the 
ground that it did not take into account the effect of Gut 
Bam on Ontario water levels. The record is silent as to 
the effect of Gut Dam upon such levels, as to whether it 
actually raised them and how much. Although we assume 
that the court will stick to the record in the case before it 
in making its decision, it seems advisable to go outside the 
record with petitioner in order to tell the court what the 
Gut Dam problem is about. 

Gut Dam was located at the head of the International 
Rapids Section of the St. Lawrence about 71 miles below 
Lake Ontario and 7 miles above the proposed Iroquois 
Dam. It was a short low dam extending between two 
islands in the River, but not all the way across. (See map 
submitted to Court). The dam was built by Canada in 
1903 for the purpose of diverting water into the channel 
of the 14-foot canal on the Canadian side of the River. 

Petitioner on the oral argument referred to the Federal 
statute passed in 1902 to authorize the construction of Gut 
Bam. This Act (32 Stat. 392) provided that the structure 
should he one which in the judgment of the Secretary of 
War would not affect water levels or cause injury to any 
citizen of the United States. The reports of the House 
and Senate Committees approving the hill stated that the 
mutter hud been referred to the War Department and 
that the dam lt can in no wise affect American interests 
injuriously * * * and will harm, no one.” (House Deport 
No. 1888, Comm, on Foreign Affairs, Senate Deport No. 
1764, Comm, on Commerce.) The presumption from the 
statute which petitioner cites should therefore he that the 
Secretary of War made a proper determination, and that 
the dam teas constructed in a manner not to affect water 
levels or cause injury to waterfront owners. The fact that 
sustained high levels were more frequent prior to the 
construction of Gut Dam than afterward (p. 5, supra) 
tends to confirm that this was the case. There is no 
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evidence in the record that there were any complaints 
about the effect of Gut Dam until almost fifty years after 
it was constructed. 

In 1951 and 1952, after unusually heavy rains in the 
Great Lakes Basin had resulted in Lake Ontario reaching 
unprecedently high levels, and doing damage to riparian 
land owners, complaint was made that these levels had 
been increased because of the presence of Gut Dam. 
After these complaints, and also after the International 
Joint Commission had approved the present project, the 
dam was demolished by Canada in January 1953. 

The petitioner asserts that Gut Dam increased the levels 
of Lake Ontario, that it was unable to tell what the natural 
levels of the Lake had been while Gut Dam was still in 
existence (Br. p. 35). Whether Gut Dam did or did not 
increase Lake Ontario levels does not appear anywhere 
in this record and is presently the subject of study by the 
International Joint Commission. But evidence whether 
it did increase such levels and how much—if there is any 
such evidence—was obviously obtainable before the dam 
was destroyed. Statistics as to water levels were avail¬ 
able for the period from 1860 to 1903, before Gut Dam 
was built, as well as since 1903. 4 Evidence as to the effect 
of Gut Dam on Lake Ontario levels, if relevant, could, 
therefore, have readily been produced before the Federal 
Power Commission. If the amount of increase caused by 
Gut Dam could have been shown, it would have been 
possible to compute what the natural levels of Lake 
Ontario would have been without Gut Dam. Thus there is 
no basis for petitioner’s contention that it could not 
produce evidence as to the natural levels without Gut Dam 
until experience after the removal of the dam was avail¬ 
able. 

Furthermore, in view of annual and seasonal fluctuations 
in water levels, such effects can only accurately be deter- 


* See pages 12-14 of the Report cited in Footnote 1, supra. 
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mined from experience over a long period and not from 
what happened during a few months or even several years 
after the removal of the Dam last January. For this 
reason, the statements set forth in petitioner’s Motion for 
Leave to Adduce Additional Evidence (p. 2) that 1953 
levels are lower than 1952 levels is inconclusive; variations 
from year to year are frequently more than one foot (see 
footnote 4) and comparisons with the other Great Lakes 
require interpretation in the light of relative rainfall, 
drainage area, and other factors. 

It is also to be noted that natural lake levels are affected 
by the withdrawal of 3,200 c.f.s. of water at the Chicago 
drainage canal and by the inflow of an additional 5,000 
c.f.s. into Lake Superior by reason of the Long Lac-Ogoki 
diversion projects in western Ontario. 5 Higher levels on 
Lake Ontario allegedly resulting from the latter diversions 
would not be the responsibility of the Power Authority. 

If petitioner’s argument were to be accepted, it would 
mean that the entire St. Lawrence project, with its 
tremendous value to the people of both countries, would 
have to be postponed for a number of years until studies 
could be made to determine whether the project would 
have any effect at all upon Lake Ontario land owners, on 
the assumption that there will be proof of such effect which 
is not in existence at the present time. 

D. Petitioner’s real grievance is with the water level of 
Lake Ontario, not with the St. Lawrence project. 
Petitioner asserts (typewritten reply brief , p. 5) that it 
bee never requested any government agency to lower the 
natural level of Lake Ontario. The real fact- is that peti¬ 
tioner has repeatedly demanded that Lake Ontario levels 
be kept at or below 247 feet, in the face of evidence that 
higher levels occurred frequently in nature before the 

5 Loner Lac and the Ogoki River originally discharged into the Albany 
River which flows into the Hudson Bay drainage area. In 1037 and 1943 
obstructions were placed in these bodies of water to reverse their flow into 
the Nipigon River which drains into the Lake Superior Watershed. Hydro¬ 
plants are constructed in the Nipigon River to use the water so diverted into 
Lake Superior. 
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construction of Gut Dam. At page 6 of its main brief in 
this Court, the Lake Ontario Association asserts that 
“Water levels in Lake Ontario in excess of 247 feet are 
gravely injurious to the lands and homes of the members 
of the Association”. In its petition for intervention be¬ 
fore the Federal Power Commission, petitioner asked for 
a requirement of works and regulations “which will not 
only effectively control the water levels of the St. Lawrence 
River and Lake Ontario but will also maintain a level in 
those bodies of water which shall not exceed 247 feet” 
(A. 93). In its exceptions to the presiding Examiner’s 
decision and findings, the petitioner asked, as a condition 
to be inserted in the license to the Power Authority for 
“the express limitation that the water levels of Lake 
Ontario be maintained at or below 247.38 feet at all times” 
(A. 190). Since the evidence is clear that there were fre¬ 
quent water levels above 247 feet during the period prior to 
Gut Dam (see page 5, supra) 6 it is apparent that peti¬ 
tioner is seeking to require the Power Authority to reduce 
water levels below what existed in nature. 

At the present time, in the absence of any structures or 
excavations for channel enlargements on the St. Lawrence, 
there is no way of controlling the level of Lake Ontario. 
Only through man-made works on the St. Lawrence can 
anything be done which might possibly help Lake Ontario. 
(Italics supplied.) The structures to be built as part of 
this project cannot of themselves harm Lake Ontario 
levels (italics supplied), since they are designed so as 
to permit as much water to come through as has been 
possible in the past (A. 381-382). Thus, the effect upon 
Lake Ontario levels will depend upon how much water is 
permitted to come through when the dams are finally con¬ 
structed. This is to be determined by the International 
Joint Commission or the Board of Control established 

«If Plate 9 means what petitioner asserts, it too shows levels of 250 feet 
in the periods 1884-87 and 1887-1903, and levels of over 249 feet in the 
period 1860-1864. 
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thereunder. Fears as to what these agencies may do in 
the future afford no basis for overturning the order of 
the Federal Poiuer Commission , which f in itself or through 
the project which it has licensed, will not affect Ontario 
levels at all. 

Even if it be assumed that it would be possible so to 
operate the dams as to raise Ontario levels higher than 
before, there is no reason to assume years in advance that 
the international agency will do anything like that. The 
unlikelihood of any such effect is confirmed by the fact 
that the international agency itself has approved the 
method of Regulation No. 5 in part for the very reason 
that in its opinion it will not have any such adverse effect. 
Indeed, because of the very complaints made by the peti¬ 
tioner here, the International Joint Commission is under¬ 
taking, in a separate proceeding, a new investigation of 
Lake Ontario levels and of the effect of this project there¬ 
on. At the latest oral hearing held in Rochester on 
November 17, and referred to in petitioner’s brief (p. 37- 
38) it was stated that the effect of the removal of Gut Dam 
on Ontario levels was being studied and that efforts were 
being made to determine whether additional steps to pro¬ 
tect Lake Ontario riparian owners were necessary and 
should be adopted. The fact that these steps are now 
being taken by the agency charged with such responsibility 
indicates how unreal are petitioner’s objections to the 
Federal Power Commission’s order. 

All of these factors together show that there is no basis 
for petitioner’s contention that this project is going to 
injure Lake Ontario land owners. Certainly, when the 
International Joint Commission, which has authority to 
control the water level, is actively and sympathetically con¬ 
sidering petitioner’s alleged grievance, there is no reason 
for requiring the Federal Power Commission, which with 
respect to lake levels merely required the licensee to comply 
with the International Joint Commission order, (a matter 
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which is not the responsibility of the Power Commission) 
to estimate the damages which the project may cause to 
the Ontario land owners since this necessarily assumes 
that the International Joint Commission will establish lake 
levels which will permit such damage. 

II 

Control of Water Levels Is Within the Jurisdiction of the 
International Joint Commission 

Petitioner’s brief does not meet our argument (Br. p. 
15-20) that the International Joint Commission is the 
agency vested with control of water levels. 

Petitioner seeks to attack the order of the International 
Joint Commission on the ground that it conflicts with the 
Boundary Waters Treaty of 1909 (Br., p. 13-14). But 
where an international agency in a proceeding to which 
the United States is a party, takes action which purports 
to be made pursuant to Treaty provisions, we submit that 
the Department of State of the United States is the only 
one who can attack the validity of such action. Actually, 
the attack seems to be based on the ground that the Inter¬ 
national Joint Commission’s order has not recognized the 
Treaty priority for domestic, sanitary and navigation uses, 
in precedence to power and irrigation uses (See Br., p. 
31-32.) The provision quoted from the Treaty (Art. VUI) 
is not pertinent. The Lake Ontario Association does not 
assert that it needs the waters of Lake Ontario for domestic 
or sanitary purposes, and it has made no showing of what 
the requirements of navigation are on Lake Ontario. The 
Association does not want to use the waters of the Lake, 
but rather wants to accelerate their flow from Lake Ontario 
to the lower St. Lawrence River. There is no evidence of 
any prior use of the St. Lawrence waters which has not 
been protected by the International Joint Commission 
order. 
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m 

The Moiion for Leave io Adduce Additional Evidence Is 

Without Merit 7 

On the eve of the hearing on the appeal, petitioner 
served a motion for leave to submit additional evidence 
before the Federal Power Commission, bearing on (1) the 
effect of Regulation Method No. 5 on the natural levels of 
Lake Ontario (as affected by the removal of Gut Dam), 
and (2) the amount of damages which Regulation Method 
No. 5 will cause the petitioner. < 

Such a motion is not to be granted unless petitioner can 
show both that the new evidence will be material, which 
means that it might cause the Federal Power Commission 
to come to a different decision, and that there were reason¬ 
able grounds for not introducing it at the original proceed¬ 
ing (Section 313(b) of the Federal Power Act, 16 USCA 
825Z(b)). 

Most of the discussion in our main brief and this brief 
also shows w T hv this motion should not be granted. We 
have pointed out at pages 4-10, supra , why there was no 
good reason for petitioner’s failure to introduce its evi¬ 
dence at the hearing before the Federal Power Commission. 
Furthermore, the evidence sought to be introduced before 
that Commission must be of materiality to justify reopening 
the proceeding. 

The motion papers themselves, as well as what we have 
already said, show it is not the proper forum for presenta¬ 
tion of such evidence. The source of the facts cited and 
relied upon by petitioner consists principally of statements 
made before the International Joint Commission in Docket 
No. 67 and of discussions with the engineers who are ap¬ 
pearing before and advising that Commission in that case. 

Our main brief and this reply brief have demonstrated 
the primary jurisdiction of the International Joint Com- 

7 As pointed ovt ftupra p. 2, although petitioner’s motion to adduce addi¬ 
tional evidence was denied, the material under this heading has been retained 
in this printed brief because it also tends to refute petitioner’s arguments on 
the merits of the case. 
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mission over matters of water level. It would be presump¬ 
tuous, and fruitless for the Federal Pow r er Commission to 
hear evidence with respect to the effect on water levels of 
the removal of Gut Dam, and the application of Regulation 
Method No. 5, when the international tribunal with juris¬ 
diction over the subject is still considering that matter, and 
has not yet reached its decision. 

The Rochester hearing of November 17, 1953 before the 
International Joint Commission, which is cited in the peti¬ 
tioner’s motion papers, is only one of six hearings which 
that Commission has held over a period of a year and a 
half, at such places as Watertown, New York, Toronto, 
Niagara-on-the-Lakes, and Hamilton, Ontario. Even Mr. 
Hathaway, the United States Member of the International 
Lake Ontario Board of Control created by the International 
Joint Commission (see our main Br., p. 10-11), whose 
testimony they cite, made other statements at the Rochester 
hearing which do not support petitioner’s position; he 
attributed the abnormally high w r ater levels of 1951 and 
1952 primarily to persistent above-normal precipitation 
over the Great Lakes basin and pointed out that there are 
long range variations of as much as six feet between the 
extremes of Ontario lake levels. (Tr. 31, I.J.C. record of 
Nov. 17, 1953). 

The Department of Transport of Canada in a memo¬ 
randum submitted to the International Joint Commission 
on August 26, 1953 in the Lake level proceedings (Docket 
No. 67) pointed out clearly how reduction in lake levels 
might adversely affect navigation interests: 

It would be possible to lower both high and low 
levels of Lake Ontario to the extent of, say, one foot 
by merely increasing the discharge capacity of the river 
in the vicinity of the Galops Rapids so that the range 
of levels would be the same as at present, but one foot 
lower at all stages. This we are convinced would be 
entirely impracticable, because it would affect naviga¬ 
tion to the extent of, in that case, one foot at low 
stage, and in all probability, would seriously affect 
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the intakes of water services of a large number of 
communities and industries adjacent to the Lake 8 

The International Joint Commission is the appropriate 
tribunal to consider these various interests and, as we have 
seen, it is presently considering them. At the conclusion 
of its hearings several alternatives are possible. It may 
require additional channel excavation such as suggested in 
the motion papers (4th page of Mr. Atterbv’s affidavit); 
or it may call for changes in the project structures; or it 
may call for changes in the rate of flow of water, without 
changing the structures; or finally, it may decide that 
Regulation No. 5 should not be modified at all. Channel 
excavations may be in Canada. They might well not be 
occasioned by the International Rapids power project, and 
therefore, not be any responsibility of the Power Authority. 
A change in structures might call for amendment of the 
plans for the St. Lawrence power project, requiring ap¬ 
proval of the Federal Powder Commission at that time, if 
on the American side. A change in rate of flow without 
change in structures, however, would not require further 
action by the Federal Power Commission, since it would be 
in conformity with the International Joint Commission 
order of approval referred to in the license issued to the 
Power Authority (A. 214). Only after the International 
Joint Commission decides what method of operation shall 
be followed to control lake levels could any question of 
liability for damages arise and then only if proof could 
be adduced that the project, operated under such method 
of regulation, caused legal injury to petitioner’s members. 

If the International Joint Commission decides not to 
modify Regulation Method No. 5, it would presumably be 
because it would not cause the injurious effects that peti¬ 
tioner now asserts, or because the benefit to the public 
generally would outweigh any injury to the petitioner. 

8 Department of Transport , Memorandum to International Joint Commission 
in connection with reference of June 25, 1952 on regulation of Lake Ontario 
water levels, dated August 26, 1953. 
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In such event petitioner’s members would have a forum 
in which to prove any damages either in condemnation 
proceedings instituted by the Power Authority against 
petitioner’s members, in the unlikely event their lands 
would be required for project purposes, or by affirmative 
suit under the provisions of the various orders and statutes 
referred to in Point III of our main brief. The only ques¬ 
tion suggested by petitioner for the Federal Power Commis¬ 
sion to consider in any further hearings on damages is 
whether the damages would render the project so unsound 
financially that the licensee could not afford to proceed. 
Mr. Leerburger has already answered this (see our main 
brief, pp. 12, 35). 

The Blair affidavit, annexed to the motion papers, ex¬ 
plains the theory on which petitioner’s counsel based his 
question about damages of $100,000,000 as being the loss 
of market value of all riparian lands. But a statement 
concerning an alleged loss of market value does not show 
the extent of damages, without proof of actual flooding by 
the licensed project. (Campbell v. United States, 266 U. S. 
368, 371; Richards v. Washington Terminal Company, 233 
U. S. 546). If the Federal Power Commission were required 
to hold hearings on the damages which might conceivably 
be suffered by 3,500 parcels of land owned by petitioner’s 
members, if any such damage were to be attributable to the 
power project, the project would be blocked for years. 

The familiar principle that courts will not review incom¬ 
plete administrative action would seem to apply a fortiori 
to petitioner’s attempt to have this court overturn the 
Federal Power Commission order when this subject is 
presently under consideration by a different commission 
which has primary and authoritative jurisdiction over it. 
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IV 

Provisions to Compensate for Any Damage Are Adequate 

Petitioner also asserts that although the Federal Power 
Act, the New York Power Authority Act and the order of 
the International Joint Commission all provide that the 
project must pay for any damages it causes, the various 
orders are not specific enough in defining the remedy to be 
followed. In our main brief (pp. 24-26), we have set out 
the various provisions of the orders and statutes which 
guarantee petitioner’s protection against loss. The order 
of the International Joint Commission requires “protection 
and indemnitv in accordance with the laws in Canada or 

V 

the Constitution and laws in the United States, respec¬ 
tively.” (A. 360). 

Article VIII of the Boundary Waters Treaty provides 
in part that the International Joint Commission “may 
require that suitable and adequate provision, approved by 
the Commission, be made for the protection and indemnity 
against injury of any interests on either side of the bound¬ 
ary .” Where the Commission has made what it considers 
to be suitable and adequate provision, it cannot be held 
that the Federal Power Commission is guilty of error in 
adopting the provision made by the International Joint 
Commission. The protection available to other persons 
similarly situated under the Constitution and laws of the 
United States cannot be assumed to be legally inadequate 
for the petitioning land owners. The obvious remedy would 
be for any party who believed he was injured by the project, 
who could not obtain a satisfactory administrative settle¬ 
ment, to bring suit against the New York Power Authority 
either under the New York Power Authority Act or the 
Federal Power Act. 

The Power Authority Act provides that the Power Au¬ 
thority is “capable of suing and being sued ” (Sec. 1002). 
The doctrine of sovereign immunity constitutes no bar 
to liability in New York, even if it were applicable to an 
agency like the Power Authority. 


19 


Section 8 of the New York Court of Claims Act provides: 

“ § 8. Waiver of immunity from liability. The state 
hereby waives its immunity from liability and action 
and hereby assumes liability and consents to have the 
same determined in accordance with the same rides 
of law as applied to actions in the supreme court 
against individuals or corporations, provided the claim¬ 
ant complies with the limitations of this article .” 

On the basis of this broad waiver of immunity the New 
York Court of Appeals has held that subdivisions of the 
State may not claim immunity for injuries arising from the 
performance of a governmental function. Holmes v. County 
of "Erie, 291 N.Y. 798 ( 1944 ). The State itself has been 
held liable for damages for flooding of lands. Taylor v. 
State, 302 N.Y. 177 ( 1951 ). 

At the oral argument, questions were raised as to the 
certainty of the landowners 7 recovery. If damages are in 
fact caused by the St. Lawrence project, there is no reason 
to assume in advance that the New York Power Authority, 
an agency of the State of New York, would not follow the 
mandates of the statute creating it, as well as the federal 
law and the treaty, with respect to paying New York y s own 
citizens and others for damages. No proof has been ad¬ 
duced, and there is no reason to believe, that New York 
and its agencies would be unmindful of their obligations 
to their own citizens and others. 

But this does not mean that if Lake Ontario riparian 
land is flooded\ more than in the past—and that is entirely 
problematical—the Power Authority should pay the dam¬ 
ages if in fact the St. Lawrence power project has not 
caused the additional flooding. For that would be to saddle, 
not the Poiver Authority, but the consumers of electricity 
in the area to be benefited with costs which had no relation 
to the production of the electricity. The Power Authority, 
after all, is not a profit-making entity, but a conduit whereby 
consumers of power pay for what they receive. It should 
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pay for damages caused by the power project—but there 
is no reason for it to do more than that. United States v. 
Sponcnbarger, SOS U.S. 256, 265-267 is directly in point? 

Petitioner’s objection is that if there is flooding in the 
future, and if there is disagreement as to the cause, the 
landowners may be subject to the difficulties and uncer¬ 
tainties of litigation. But courts exist to settle disputes 
of that sort, and the fact that persons may have to resort 
to courts when they cannot agree has never been thought 
to make a remedy inadequate. The landowners are not 
entitled to assume in advance, on the basis of sheer specula- 
tion, that the Power Authority will be wrong if it should 
oppose their claims on the grounds that its project has not 
caused any flooding, and that it is therefore unfair to them 
to require them to submit the matter to a court. 

The uncertainties of possible future litigation are not a 
basis for blocking a major project of this kind. Burley v. 
Kincaid, 285 U. S. 95, teas a comparable case. There the 
project was protection of the Mississippi Valley against 

9SOS 77. S. 265. “First. This record amply supports the District Court’s 
finding that the program of improvement under the 1028 Act had not increased 
the immemorial danger of unpredictable major floods to which respondent’s 
land had always been subject. Therefore, to hold the Government responsible 
for such floods would be to say that the Fifth Amendment requires the Gov¬ 
ernment to pay a landowner for damages which may result from conjectural 
major floods, even though the same floods and the same damages would occur 
had the Government undertaken no work of any kind. So to hold would far 
exceed even the “ extremest” (cf. Northern Transp. Co. v. Chicago, 99 77. S. 
685, 642, 25 L. ed. 886, 888; Pumpelly v. Green Bay 4r M Canal Co., IS Wall. 
166, 20 L. ed. 557) conception of a “taking” by flooding within the meaning 
of that Amendment. For the Government would thereby be required to com¬ 
pensate a private property owner for flood damages which it in no way caused. 

“An undertaking by the Government to reduce the menace from flood dam¬ 
ages which were inevitable but for the Government’s work docs not constitute 
the Government a taker of all lands not fully and wholly protected. When 
undertaking to safeguard a large area from existing flood hazards, the Gov¬ 
ernment does not owe compensation under the Fifth Amendment to every land- 
owner which it fails to or cannot protect. * * * ” 

808 TJ. S. 266. “ * # * If major floods may sometime in the future overrun 
the river’s banks despite—not because of—the Government’s best efforts, the 
Government has not taken respondent’s property. And this is true, although 
other property may be the beneficiary of the project. The Government has not 
subjected respondent’s land to any additional flooding, above what would occur 
if the Government had not acted; and the Fifth Amendment does not make 
the Government an insurer that the evil of floods be stamped out universally 
before the cvU can be attacked at all.’’ 

See also Pitt River Power Co. v. United States, 98 Ct. Cl. 253. 
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;floods by channeling flood waters through certain diversion 
channels. The owners of lands in one of these channels 
sued to enjoin the work on that particular floodway on the 
ground that they should be paid in advance for the possible 
damage. Although the Government claimed that the land 
would not be flooded more than before, the District Court 
granted an injunction on the ground that additional flood¬ 
ing would be caused, and that the Government should be 
compelled to pay for the flowage rights in advance. The 
court of appeals affirmed. The Supreme Court accepted the 
district court’s findings of fact, but reversed on the ground 
that the plaintiff had an adequate remedy at law and no 
right to be paid in advance. Although the instant case is 
not in form a suit for an injunction , in substance the peti¬ 
tioning landowners, here as in the Hurley case, are trying to 
prevent construction of a project of great national impor¬ 
tance and of great value to the public in order to avoid the 
normal legal remedies for damages to property which may 
be flooded. There is less reason for overturning an order 
of the Federal Power Commission, which is at least one 
step further removed from the actual construction, than 
there was for directly enjoining the construction in Hurley 
v. Kincaid. For all that the Federal Power Act and the 
Federal Power Commission order do is to permit the project 
to be built and provide that any damages should be paid — 
not that payment should not be made. In Hurley v. Kin¬ 
caid, there was no such order for the payment of damages, 
but the remedies at law were still regarded as adequate. 

If a property owner cannot sne for damages from antici¬ 
pated flooding before a dam is completed, it cannot com¬ 
plain of the Federal Power Commission’s action in giving 
a license to construct a dam which, if built, may never cause 
any injury. 

Petitioner’s innuendo (Br., p. 34) that the Power Au¬ 
thority will be unable to satisfy a judgment ignores, among 
other things, the fact that no damage will ensue until the 
dams are completed a number of years from now, and that 
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immediately thereafter the Power Authority will be receiv¬ 
ing substantial revenues from the sale of power on a vast 
scale. 

In so far as the Federal Power Commission is concerned, 
what petitioner is really requesting is that the Commission 
reopen its proceeding for the introduction of additional 
evidence. This the Commission refused to do (A. 259), 
when such a request was first made in the petition for re¬ 
hearing (A. 249). The Supreme Court has repeatedly held 
(except in a single instance which the Court “restricted to 
its special facts”) “that rehearings before administrative 
bodies are addressed to their own discretion. • * • Only a 
showing of the clearest abuse of discretion could sustain an 
exception to that rule.” United States v. Pierce Auto 
Lines , 327 U. S. 515, 535; Interstate Commerce Commission 
v. Jersey City , 322 U. S. 503, 515. 

CONCLUSION 

The petition for review should be dismissed. 

Respectfully submitted, 

For the Federal Power 
Commission: 

Robert L. Stern, 

Acting Solicitor General , 
Department of Justice 

WlLLARD "W. GATCHELL, 
General Counsel , 

Federal Power Commission 

For the Power Authority of the 
State of New York: 

Charles M» Goetz, 

1044 Shoreham Building, 
Washington 5, D. C. 

• Orrin G. Judd, 

655 Madison Avenue, 

New York 21, N. Y. 


January 5, 1954. 
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I 

THE MAS SEN A DIVERSION WOULD CONTINUE UNDER 

ANY LICENSE 

Respondent seems to cite your petitioner’s plan to con¬ 
tinue the diversion at Massena for Alcoa’s plant as one 
reason why the application for license was denied. (Joint 
Brief Respondent and Jntervenor, New York, p. 6, 7.) 
This is another example of holding two ways on the same 
set of facts. 

The license granted in Project No. 2000 states as a 
condition: 

“Article 22. Subject to the further order of the 
Commission, the Licensee shall provide intake 
facilities leading to the Massena Canal and, within one 
year from the effective date of this license, the 
Licensee shall submit to the Commission a report on 
the feasibility of providing works to permit the con¬ 
tinued operation of the Massena hydroelectric project 
of the St. Lawrence River Power Company during the 
construction of the project covered by this license 
and at times when the project under this license cannot 
utilize all flow of the St. Lawrence River available to 
the project: Provided, however, that this license re¬ 
quirement shall not be construed as deciding at this 
time what right, if any, the St. Lawrence River Power 
Company may have to divert water from the St. 
Lawrence River through the Massena Canal or to 
maintain and operate its generating facilities at 
Massena, whether the Licensee should pay for the 
entire intake facilities leading to the canal, or whether 
the St. Lawrence River Power Company should pay 
for such portion of the cost of such intake facilities 
as may be in excess of the cost of an adequate dike 
structure at such location as would be most economic 
but without intake facilities.” (JA Vol I, p. 215.) 

Thus New York must continue the Massena Diversion 
for Alcoa. Yet petitioner’s proposal to so continue the 
diversion is held to make its application unacceptable. 
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Furthermore, this Court has decided a riparian right to 
use river water is a property right which may be conveyed. 
Niagara Mohawk Power Corp. v. Federal Power Commis¬ 
sion , U.S. Court of Appeals, D. C., #10,862, Wash. Law 
Rep. Vol. LXXXI, 549,560, June 12, 1953. The Niagara 
Mohawk case was one where the Federal Power Commis¬ 
sion had disallowed credit for annual payments to a 
riparian owner in computing Niagara’s net operating 
profit. This Court held that the payments were proper 
operating expenses. 


n 

PETITIONER IS PROHIBITED BY STATUTE FROM ENTER¬ 
ING INTO A CONTRACT WITH A FOREIGN ENTITY 

Intervenor, Great Lakes-St. Lawrence Association, in its 
brief at page 9 makes the point that the “compact” clause 
in the Constitution is directed at States and not individuals 
such as petitioner. The point so far as the compact clause 
is concerned is well taken but petitioner is under a 
statutory disability. 

“ § 953. Private correspondence with foreign 
governments 

Any citizen of the United States, wherever he may 
be, who, without authority of the United States, 
directly or indirectly commences or carries on any 
correspondence or intercourse with any foreign 
government or any officer or agent thereof, with intent 
to influence the measures or conduct of any foreign 
government or of any officer or agent thereof, in rela¬ 
tion to any disputes or controversies with the United 
States, or to defeat the measures of the United States, 
shall be fined not more than $5,000.00 or imprisoned 
not more than three years, or both. 

This section shall not abridge the right of a citizen 
to apply, himself or his agent, to any foreign govern¬ 
ment or the agents thereof for redress of any injury 
which he may have sustained from such government 
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or any of its agents or subjects. June 25, 1948, c. 645, 
62 Stat. 744.” (T. 18 USCA, § 953.) 

The Act of June 25,1948, was based on the Act of March 4, 
1909, c. 321, § 5, 35 Stat. 1088, in turn derived from 
R.S. 5335. 

In view of the fact that the United States had an 
executive agreement with Canada which was before the 
Congress concerning the Internation Rapids Section, it 
would seem clear that this was a measure in which the 
United States was interested. 

m 

APPROVAL OF LICENSE WHICH CHARGES POWER CON¬ 
SUMERS AN EXCESS OF 100 MILLION DOLLARS FOR 
NAVIGATION FACILITIES CANNOT BE THE BEST 
PLAN TO UTILIZE WATER RESOURCES IN THE PUB¬ 
LIC INTEREST OF UNITED STATES 

The Respondents have made the point that the Federal 
Power Commission has authority that extends within the 
territory of the United States, only. That is taken to mean 
that the public interest which by statute controls the 
decisions of the FPC is the public interest of the United 
States. The license as granted to the Power Authority, 
New York, will saddle the consumers of the power 
marketed by New York with over $100,000,000.00 of costs 
for the Navigation facilities owned and controlled by the 
Canadian entity. The tolls that will be charged for use of 
seaway will belong solely to Canada. This is most ably 
set forth by the Honorable Roger B. McWhorter, Com¬ 
missioner, International Joint Commission, in his dissent 
to the order of Approval of the project, which reads: 
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* “International Joint Commission 

In, the Matter of the St. Lawrence River Improvement 
Applications of the Governments of the United 
States of America and Canada, dated June 30,1952 

Docket No. 68 

McWhorter, Commissioner, dissenting: 

In this case, Docket No. 68, the Governments of the 
United States of America and Canada have in effect 
agreed by the terms of their applications that the 
necessary facilities for the production of hydroelectric 
power in the International Rapids section of the St. 
Lawrence River and all St. Lawrence seaway facilities 
necessary to provide a navigation channel with depth 
of 27 feet from Montreal Harbor to Lake Erie shall 
be constructed concurrently. 

In the International Rapids section of the river, 
which extends from Chimney Point to St. Regis, N. Y., 
a distance of about 48 miles, the applicants con¬ 
template certain major works of construction having 
joint value for power development and navigation but 
surprisingly neither of the applications makes any 
provision for apportionment of the costs of such joint- 
use facilities between power development and naviga¬ 
tion. On the basis of the wording of the applications 
it might be argued that po-wer should bear all the joint 
costs and indeed such unreasonable arguments have 
been made from time to time since the applications 
■were filed. 

During the past 20 years it has been assumed by 
authorities in the United States, particularly the 
Corps of Engineers, United States Army, and also by 
authorities in Canada, that the joint costs should be 
shared equally by power and navigation. In this 
exceptional dual-purpose project both power and navi¬ 
gation are of great importance and no one can say at 
the moment which of the two is the more important. 
I find no reason, therefore, to take exception to pro¬ 
posals made at various times in the past for equal 
sharing of the joint costs by those two functions. 

On that basis the procedure apparently con¬ 
templated by the two applications would result in 
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loading upon power more than $100 million of costs 
which navigation rightfully should bear. My dissent 
in this case stems principally from the possibility of 
such a grossly unwarranted imposition of financial 
burden upon all classes of power consumers on both 
sides of the international boundary within economic 
transmission distance of the St. Lawrence River 
powerplants. I am also concerned, however, with 
certain other questions arising in connection with 
these applications, some of which are serious from the 
viewpoints of both the United States and Canada and 
others from the viewpoint of the United States only. 

The estimated costs of facilities in the International 
Rapids section having joint value for navigation and 
power development, as presented before the Committee 
on Foreign Relations, United States Senate, February 
29, 1952, by Lt. Gen. Lewis A. Pick, Chief of 
Engineers, United States Army, on the basis of 
December 1950 cost levels, are as follows: 

Works common to navigation and power, International 
Rapids section, St. Lawrence River 


Channel excavation .$71,867,000 

Ice cribs . 1,170,000 

Iroquois Dam and Dikes. 20,432,000 

Dikes (detached dikes) . 2,462,000 

Massena Canal intake and attached dikes 6,663,000 
Long Sault Dam, diversion cuts and 

attached dikes . 32,533,000 

New Conrwall Canal. 14,431,000 

Work at lock 25 . 1,184,000 

Railroad relocation . 6,489,000 

Clearing pool. 722,000 

Rehabilitation of Morrisburg. 7,234,000 

Rehabilitation of Iroquois . 4,865,000 

Acquisition of lands . 34,283,000 

Highway relocation . 5,440,000 

Raising lock 21 and dikes . 254,000 

Administrative facilities . 2,000,000 

Power - distribution facilities for con¬ 
struction . 444,000 

Relocation of transmission lines . 334,000 


Total . 212,807,000 




















The total of $212,807,000 shown above is now too . 
low because current construction costs are consider¬ 
ably higher than those prevailing in December 1950. 

It is also too low because the Corps of Engineers did 
not include in the costs of joint-use facilities an 
appropriate part of the estimated cost of the large 
combination dam and powerhouse structure extending 
from the lower end of Barnhart Island to the 
Canadian shore, which will form a barrier or dam 
sufficiently high and stable to raise the pool to the 
level of Lake Ontario just as will certain other joint- 
use structures, namely, the Long Sault Dam, the 
Iroquois Point Dam, and the dikes. Hence, it is 
logical that an appropriate part of the cost of that 
structure should be included in the cost of facilities 
having joint value for power development and naviga¬ 
tion. In this connection attention is invited to the 
fact that the Corps of Engineers in setting up the cost 
of facilities having joint value for power development 
and navigation at the Bonneville project on the 
Columbia River, in a situation strictly comparable to 
this, included in joint costs an amount which that 
agency adjudged to be a reasonable and proper part 
of the cost of the combination dam and powerplant 
extending across the south channel of the Columbia 
River from Bradford Island to the Oregon shore. 

I especially desire that it be clearly understood that 
I do not want power development relieved of any cost 
which it should properly bear. Every dollar of con¬ 
struction cost properly chargeable to power develop¬ 
ment should be so charged; and likewise navigation 
should bear all of the costs properly chargeable 
thereto, including, of course, a reasonable share of the 
costs of facilities having joint value for navigation 
and power development. Thus, revenue derived from 
the sale of power would amortize the power costs and 
revenue from navigation tolls would amortize the 
seaway costs; and as to both power and navigation, 
it is my opinion and to my knowledge the view of 
informed authorities in both countries that the 
revenues will be abundantly adequate to amortize the 
power and navigation costs, respectively, as so deter¬ 
mined. 
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Development of the International Rapids section of 
the St. Lawrence River for navigation and power has 
been strongly advocated in both the United States and 
Canada for many years, particularly since 1940, on the 
grounds that both the additional power and trans¬ 
portation facilities are urgently needed for defense 
purposes as well as for strengthening the peacetime 
economy of the two Nations. Recognizing the sound¬ 
ness of such advocacy—and I am firmly convinced 
that it has been and is sound—it is highly desirable 
from the viewpoints of both the United States and 
Canada that defense industries of the type which are 
bulk consumers of low-cost electric energy, such, for 
instance, as aluminum reduction plants, be induced to 
locate along the international section of the river on 
either side of the boundary. This objective can, in my 
opinion, be achieved if an abundant supply of low-cost 
power is made available in that immediate locality but 
not otherwise. In this connection, it may be observed 
that the production of pig aluminum is a highly com¬ 
petitive business which requires enormous quantities 
of very low-cost electric energy. 

If the cost of the St. Lawrence power is increased 
by arbitrarily loading onto power development certain 
costs which navigation tolls should amortize, the rates 
at which the power is sold must be commensurately 
higher, thus tending to defeat one of the principal 
purposes which prompts the United States and Canada 
to improve the International Rapids section of the 
river. 

During the extremely brief period which the 
majority was willing to devote to consideration of the 
record in this important case following the conclusion 
of the final hearing in Washington, October 20, 1952, 
I urged that power should not be expected to bear 
more than its just share of the joint costs and 
suggested that the order be so drawn that it would not 
become effective until after allocation of such costs to 
power and navigation in some reasonable proportion 
to be determined by competent authority set up or 
designated by the two Governments; but while the 
Commission members comprising the majority 


apparently were unanimously in favor of apportioning 
the joint costs in a reasonable manner as a matter of 
simple fairness and justice and equity, and also of 
wisdom, yet they were not agreeable to insertion of 
the proposed condition in the order. 

The International Joint Commission may and 
customarily does attach conditions to its approval of 
applications filed under the provisions of articles III 
and IV of the Boundary Waters Treaty of January 11, 
1909, and this may be done for reasons satisfactory to 
the Commission regardless of whether the applicant 
be a private citizen or corporation of either country 
or 1 of the 2 Governments, or both of them. This was 
conceded in open hearing by the United States speak¬ 
ing through counsel in the presence of counsel for the 
Government of Canada who took no exception to the 
opinion thus expressed. 

In order that there may be no misunderstanding of 
my views, perhaps it is well that I say here that I did 
not at any time say or think that the Commission 
could require the two Governments to allocate the 
joint costs to navigation and power, but I had good 
reason to think that they would be willing to do so 
without hesitation. As a matter of fact, the Commis¬ 
sion cannot force any applicant to do anything, but 
unless applicants are willing to comply with reason¬ 
able conditions imposed by the Commission they 
simply do not proceed further. 

The two Governments may reasonably expect that 
the Commission, in passing upon applications filed 
with it, will see that violence is not done to the public 
interest; but in the Instant case, with respect to the 
burden of joint costs, not even a reasonable effort was 
made in that direction. It follow's that power con¬ 
sumers of all classes in both countries, and the public 
welfare, will suffer if the situation is not remedied. 

In this case much is being asked of the United 
States. Among other things the United States is 
expected to make possible the construction of the deep 
w^aterwav in Canada through wdiich all w r aterborne 
commerce between the Great Lakes and the sea will 
pass, and in the process do grave injustice to its own 
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citizenry—and incidently to the people of Ontario 
across the boundary. 

Tolls are to be charged for use of the deep waterway 
and United States shipping will predominate—no one 
would suggest otherwise—yet the United States is to 
have no voice in establishing or changing the tolls, 
nor in fixing the period over which tolls shall be 
charged. The St. Lawrence River is, potentially, one 
of the great transportation routes of the world. It 
may confidently be expected that ultimately the 
tonnage passing through the waterway will be limited 
only by the capacity of the locks to pass ships, and of 
course new locks can be added as needed, within 
reason. But the United States would not have the 
slightest measure of control over anv of this, notwith- 
standing its sacrifices and contributions. 

It is true that the United States could build naviga¬ 
tion works on its own side of the boundarv along the 
international section of the river but it is hardly 
reasonable to expect that the deep-waterway facilities 
first built would be duplicated. The practical situation 
is, therefore, such that the United States must decide 
whether as a Nation it is willing virtually to surrender 
its sovereignty over one of its greatest potential 
arteries of commerce. 

When the Congress of the United States gives atten¬ 
tion to the matters reserved for its consideration in 
paragraphs 12 and 14 of the application of the United 
States, it will necessarily come face to face with the 
important questions raised herein. 

Roger B. McWhorter, Commissioner.” 
November 19,1952.’’ 

Hearings, U. S. Senate, 83rd Cong., 1st Sess., on S-589, 
S-1065 and S. J. Res. 45, pp. 68, 69, 70 and 71. 

The FPC was not considering Power Authority, New 
York’s, application in a vacuum. It had before it your 
Petitioner’s competing application which stressed the con¬ 
struction of Navigation facilities in United States ter- 
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ritory. The FPC would contend that Petitioner’s showing 
was faulty in some respects. The fault could have been 
cured by the FPC through the proper conditions set forth 
in the grant of the license. That the FPC could include 
such conditions is clear from those included in the license 
granted to Power Authority, New” York. The FPC also 
had before it the plans and estimates of the U.S. Army 
Engineers which alone should have been sufficient to point 
out to the FPC that the Public Interest of the United 
States required that control of the Navigation facilities 
remain with the United States at the International Rapids 
section of the River. 


IV 

THE NATIONAL DEFENSE FEATURE IS A PROPER 
CONCERN OF THIS HONORABLE COURT 

The Respondent said that the question of the National 
defense feature was one for the determination by the 
Secretary of Defense. This \vc deny. The question of the 
proper posture for National Defense is one of concern for 
every citizen of the United States. The Government 
executes the various measures for the defense of the 
Nation and the Secretary of the Department of Defense, 
in his proper sphere is persuasive but not decisive. Under 
our Constitution, the Government of the United States 
exercises its powder, under the Constitution and the 
Statutes, through the three grand divisions, Legislative, 
Executive and Judicial. Each is responsible in its proper 
field. But the Legislative and the Executive must act in 
accordance with the powers given to them by the Constitu¬ 
tion and Statutes in conformity with that Constitution. 

When either the Legislative or the Executive acts or 
purports to act contrary to the Constitution or appro¬ 
priate statutes, the Judiciary is the sole remaining 
protector of the Nation and the rights of the citizen. Thus 
it is submitted that where an Executive agency although 
granted by the Congress certain powers over waters under 
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the jurisdiction of the Congress acts to give away a posi¬ 
tion vital to the National Defense of the Country, this 
Court may properly examine the question of the agencies’ 
power to do so. 

CONCLUSION 

The petitioner, Public Power and Water Corporation, 
submits that the relief prayed for in the petition for 
review ought to be granted. 

Respectfully, 

John H. Coffman, 

1616 Eye Street, N.W., 
Washington, D. C., 

Counsel for 

Public Power and Water 
Corporation, Petitioner . 

No. 11,998. 
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STATEMENT OF QUESTIONS PRESENTED. 


The Petition for review filed in this case raises two 
questions: 

1. Whether the Federal Power Commission erred in 
denying a motion for a rehearing filed by the Petitioner, 
seeking to have the hearings reopened, so as to give the 
Petitioner an opportunity to offer evidence for the record 
w T hich might tend to prove that the financial plan of the 
applicant did not make its estimates of land acquisition 
costs high enough to cover the damage from flooding caused 
by the construction of the electrical generating works in the 
St. Lawrence River, that the Petitioner fears will take 
place around the shores of Lake Ontario; and 

2. Whether the Federal Power Commission acted within 
its statutory jurisdiction and correctly exercised its dis¬ 
cretionary duties in granting a license to the Power Author¬ 
ity of the State of New York to build and operate electrical 
generating works in the American portion of the Inter¬ 
national Rapids section of the St. Lawrence River. 
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Lake Ontario Land Development and Beach 
Protection Association, Inc., Petitioner , 
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Federal Power Commission, Respondent , 
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Great Lakes-St. Lawrence Association, Intervenor. 


On Petition For Review Of Order Of The 
Federal Power Commission. 


BRIEF OF INTERVENOR^ 

GREAT LAKES-ST. LAWRENCE ASSOCIATION. 


COUNTERSTATEMENT OF THE CASE 

The petition of the Lake Ontario Land Owners and 
Beach Protection Association, Inc. (App. 92, 93 and 94), 
for leave to intervene in Project No. 2000, was granted 
“for the purpose of determining their rights and interests 
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in the issuance of a license for Project No. 2000 and for the 
purpose of determining what further action may be appro¬ 
priate under the circumstances in the administration of 
the Act; Provided, That such intervention shall not be taken 
as recognition by the Commission that any of the peti¬ 
tioners may be aggrieved by any order entered by the 
Commission in connection with this proceeding’’ (App. 
100 ). 

In spite of the limited and conditional grant of the 
right of intervention, the Petitioner offered no witnesses 
or evidence whatsoever at the hearings (App. 122), al¬ 
though it did cross-examine certain of the Applicant’s 
witnesses, and filed briefs and argued. Full opportunity 
to make such offers was available to the Petitioner in the 
regular course of the proceedings (App. 259). 

Not until it filed its motion for a rehearing (App. 249) 
did the Petitioner make known its contention that it had 
evidence it wanted to offer which might tend to show that 
the project plan might cause property damage to its mem¬ 
bers. All it has offered in its motion for rehearing and in 
the petition for review is opinion evidence by unspecified 
witnesses that damage it believes will be extensive might 
result from flooding of lands around Lake Ontario, if the 
St. Lawrence power project is built. 

Up until the time the motion for rehearing was filed, the 
Petitioner had been attempting by argument to persuade 
the Examiner and the Commission that the Commission’s 
order should require the Applicant to make further study 
of the lake level question (App. 189, 190). Now that 
contention has apparently been abandoned (App. 12), in 
favor of the Petitioner offering its own evidence at its 
proposed rehearing. The motion for rehearing was denied 
by the Commission (App. 259, 260). 

The Petitioner has also adopted certain arguments of 
the coal interests, more fully set forth in the petition filed 
by the Central Pennsylvania Coal Producers Association 
in Case No. 11,999. These arguments attack the jurisdiction 
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of the Federal Power Commission to issue any license in 
this matter. This Intervenor addresses itself to those 
arguments in its brief filed in No. 11,999. 

STATUTES AND TREATIES. 

This Intervenor believes that the Petitioner will cite 
all relevant statutes and treaties in the brief it will file 
on the same day this brief is filed. If there should be any 
omission from Petitioner’s brief that this Intervenor 
believes to be pertinent, such omission will be remedied in 
the answering brief of this Intervenor. 

SUMMARY OF ARGUMENT. 

1. The Petitioner is not entitled to prosecute its petition 
for review filed in this Court, because, in view of its failure 
to offer any evidence or testimony at the hearings, it did 
not satisfy the condition in the order granting it the right 
to intervene for the purpose of demonstrating to the Com¬ 
mission what interest it had in Project No. 2000, and, 
therefore, is not a party aggrieved by the order of the 
Commission granting the license to the Applicant. 

2. The Petitioner should present its case to the Inter¬ 
national Joint Commission because that body, rather than 
the Federal Power Commission, has plenary jurisdiction 
over problems of the water levels in Lake Ontario. 

3. The denial by the Commission of the motion for a 
rehearing was proper and is not an appealable order. 

4. There are four statutory and administrative safe¬ 
guards, besides the Constitution of the United States, 
against uncompensated damage to Petitioner. 

5. This Intervenor addresses itself to the objections to 
the Commission’s jurisdiction and right to issue the license 
in its brief in No. 11,999, the Central Pennsylvania Coal 
Producers’ Association case and therein adopts by refer- 
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ence the arguments of the Respondent and the Intervenor, 
Power Authority of the State of New York, as to those 
points. 

ARGUMENT. 

Introduction. 

This Intervenor, Great Lakes-St. Lawrence Association, 
represents specially the interests of the cities of Watertown 
and Ogdensburg, the village of Massena, and Jefferson and 
St. Lawrence Counties in New York State. Its participa¬ 
tion in the proceedings before the Federal Power Commis¬ 
sion was as complete as the circumstances permitted. It 
offered evidence by the testimony of three witnesses (App. 
286, 288, 293), which had particular relevance to the issues 
of the case from the standpoint of the Association. The 
inhabitants of the communities named above will be the 
primary consumers of the power to be generated by the 
project works, and, therefore, their plans, hopes, and desires 
for the future have a special relevance to the question of 
the need for the power and the prospects for the financial 
success of the undertaking. 

The argument in this brief and the briefs in the compan¬ 
ion cases is made from the standpoint of the consumers 
of the power. Each of the five municipalities made its 
position clear to the Commission by written communications 
(App. 341 through 348), in addition to its representation 
by this Intervenor. The testimony of Mayor McDonald, 
of Ogdensburg, New York (App. 286), leaves no doubt that 
the prospective consumers of the power want the works to 
be built and placed in operation at the earliest possible 
date, because electric power in the St. Lawrence River 
valley is relatively scarce and is expensive. These people 
object to efforts of other persons and other interests to 
deprive them of the right to enjoy, or to delay their enjoy¬ 
ment of, the abundant cheap power which can be made 
available in their own locality. 


This Intervenor also numbers within its membership 
State and Municipal Governments, industrial and commer¬ 
cial organizations (large and small), and private citizens 
located throughout the entire Great Lakes-St. Lawrence 
watershed of the United States, as listed in its motion to 
intervene filed in this case. 1 These members of the Associa¬ 
tion, particularly those situated in the western part of 
the Great Lakes Region, are more interested in the seaway 
phase of the project as a whole, because most of them are 
located beyond the range of economic transmission of St. 
Lawrence power. However, their interest in this present 
proceeding is of the highest order, because, unless and until 
the St. Lawrence River has a dam built across it, such as 
that contemplated in the license issued by the Federal 

1 * * Typical members actively supporting the Association include: 

Public Agencies 

State of Wisconsin 
State of Minnesota 
City of Milwaukee 
City of Detroit 

Wayne County Board of Supervisors 
Milwaukee County Board of Supervisors 
City of Ogdensburg, New York 
Village of Massena, New York 
St. Lawrence County, New York 

Industrial and Commercial Organisations 
Ford Motor Company 
J. L. Hudson Company 
Chrysler Corporation 
Minneapolis Star and Tribune 
Duluth Herald and News-Tribune 
Republic Steel Corporation 
Youngstown Sheet and Tube Company 
National Steel Corporation 
Armco Steel Company 
Wheeling Steel Corporation 
Duluth Clearing House Association 
Kelley-How-Thomson Company 
Bundy Tubing Company 
Michigan Tractor and Machinery Company 

Individuals 

Lewis G. Castle, Duluth, Minnesota 
Louis Bromfield, Lucas, Ohio 
John Cowles, Minneapolis, Minnesota 
Walter Olen, Clintonville, Wisconsin 
Julius H. Barnes, Duluth, Minnesota 
William Vogel, Milwaukee, Wisconsin 
William L. White, Emporia, Kansas" 
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Power Commission, no seaway works are possible from an 
engineering standpoint (App. 288). The Canadian Gov¬ 
ernment now stands ready to build not only its one-half of 
the power project, but also all of the seaway works (App. 
68 through 71), as found by the Commission in its Finding 
No. 13 (App. 203). The State, Municipal and industrial 
interests of the Middle West which this Intervenor repre¬ 
sents are anxious, as prospective users of the seaway, for 
the power dam to be built, so that construction of seaway 
works can proceed. 

Petitioner Is Not a "Party Aggrieved" and Does Not Have 
Standing To Prosecute Its Petition for Review. 

As pointed out in the Counterstatement of the Case, above 
in this brief, the order granting this Petitioner the right 
to intervene (App. 100) was for the stated purpose of 
“determining (Petitioner’s) rights and interests in the 
issuance of a license for Project No. 2000 and for the pur¬ 
pose of determining what further action may be appropriate 
under the circumstances in the administration of the 
Act * * V’ 

As found by the Commission: 

“Petitioner did not introduce any evidence at the 
hearing in the above entitled matter to enable this 
Commission to make any finding as to petitioner’s 
rights, property, or privileges, the abridgment of 
which would or could constitute it a party to the action 
or a party aggrieved by the issuance of the license for 
Project No. 2000” (App. 260). 

The Commission made that finding specifically and offi¬ 
cially in its order denying this Petitioner’s motion for 
rehearing (App. 260). The Commission might well have 
gone further and stated that this Petitioner did not intro¬ 
duce any evidence of any sort whatsoever throughout the 
entire consolidated hearing on Project No. 2000 and Project 
No. 2121, which consumed 12 days over about two months’ 
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time, since a review of the entire record will bear out that 
statement, negative though it is. Because of this default, 
Petitioner left the Commission no choice but to make the 
finding quoted above. 

Only parties aggrieved by an order of the Commission 
may obtain a review of such order in this Court. §313 of 
the Federal Power Act, 49 S'tat. 860, 16 U.S.C.A. 825 (1) 
(b), approved June 26, 1935. 

The Commission did not impliedly admit that the Peti¬ 
tioner might be a party aggrieved by virtue of the fact 
of granting it the right to intervene, because the Com¬ 
mission said in its order granting the Petitioner the right 
to intervene: 

“That such intervention shall not be taken as recog¬ 
nition by the Commission that any of the petitioners 
(of whom this Petitioner was one) may be aggrieved 
by any order entered by the Commission in connection 
with this proceeding” (App. 100). 

The Petitioner Should Present Its Case to the International 
Joint Commission Rather Than to the Federal Power 
Commission. 

Under the Boundary Waters Treaty of 1909, 36 Stat. 
Part 2, 2448, the United States and Canada created the 
International Joint Commission and gave it plenary juris¬ 
diction of all matters concerning “the use of boundary 
waters,” and provided that: 

“ • * * no further or other uses or obstructions or 
diversions, whether temporary or permanent, of bound¬ 
ary waters on either side of the line, affecting the 
natural level or flow of boundary waters on the other 
side of the line, shall be made except by authority of 
the United States or the Dominion of Canada within 
their respective jurisdictions and with approval as 
hereinafter provided, of a joint commission, to be 
known as the International Joint Commission.” 
(Article III of the Boundary Waters Treaty of 1909) 
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Under the powers granted by the Treaty the International 
Joint Commissioin now has before it a special case which 
is concerned particularly with the high levels of Lake 
Ontario and the damage caused thereby. The Petitioner 
is an active participant in that case. (I.J.C. Docket #67) 

As indicated in the record of this case the Governments 
of the United States and of Canada submitted concurrent 
applications to the International Joint Commission for 
permission to build power works in the St. Lawrence River 
through agencies to be designated by the respective govern¬ 
ments in connection with a plan which corresponds to the 
plan submitted to the Federal Power Commission by the 
Power Authority of the State of New York. The Inter¬ 
national Joint Commission approved the applications by 
an order dated October 29,1952. Full protection to riparian 
land owners is provided in the first paragraph and the 
fourth paragraph of that order (App. 360) which read 
as follows: 

“(a) All interests on either side of the International 
Boundary which are injured by reason of the construc¬ 
tion, maintenance and operation of the works shall 
be given suitable and adequate protection and indem¬ 
nity in accordance with the laws in Canada or the 
Constitution and laws of the United States respectively, 
and in accordance with the requirements of Article 
VIII of the Treaty / 9 

“(d) The works shall be so designed, constructed, 
maintained and operated as to safeguard so far as 
possible the rights of all interests affected by the levels 
of the St. Lawrence River upstream from the Iroquois * 
regulatory structure and by the levels of Lake Ontario 
and the lower Niagara River; and any change in levels 
resulting from the works which injuriously affects 
such rights shall be subject to the requirements of 
paragraph (a) relating to protection and indemni¬ 
fication/ 1 

Thereafter the I.J.C. provided for continuing supervision 
and review of the project under a Board of Control set 


9 


up for that particular purpose (App. 363). Regular records 
of late levels must be kept and reports made to the I.J.C. 
(App. 364). 

The Federal Power Commission in its order issuing the 
license to the Power Authority of the State of New York 
included the following requirement: 

“ Article 19. In the design, construction, maintenance 
and operation of the project covered by this license, 
the licensee shall comply with all applicable provisions 
and requirements of the Order of Approval (Inter¬ 
national Joint Commission Docket 68) issued October 
29, 1952, by the International Joint Commission to the 
Governments of the United States and Canada for the 
construction of certain works for the development of 
power in the International Rapids Section of the St. 
Lawrence River.” (App. 214) 

Thus it is clear beyond doubt that the International 
Joint Commission has full jurisdiction and is exercising 
continuing control over the lake level problem and that 
the Federal Power Commission recognizes this fact. The 
Petitioner’s fears of damage should be pleaded to the 
International Joint Commission. 

Petitioner's Motion for Rehearing Was Properly Denied. 

The Federal Power Commission acted well within its 
statutory discretion in denying the Petitioner’s motion 
for a rehearing. The motion indicates that, if the hearings 
should have been reopened, the Petitioner wanted to offer 
opinion evidence for the record, to the effect that construc¬ 
tion of the project works would back up water in the St. 
Lawrence River to such an extent that property along the 
shores of Lake Ontario would be flooded and its owners 
damaged. It also indicates, on the assumption that such 
flooding would occur, that damage to lakeshore property 
owners would be extensive, and that, based on both of those 
assumptions, the land acquisition cost estimates contained 
in the financial plan of the project submitted by the 
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Applicant might not be sufficient to cover the eventual dam¬ 
age the Petitioner anticipates. No witness was specified, 
by name or otherwise, who would be called to testify to this 
proposition. 

The motion as filed made no showing that the testimony, 
if received on rehearing, would require the Federal Power 
Commission to revoke or modify substantially the terms 
and conditions of the license it had issued to the Applicant. 

The Petitioner sought to raise the inference that the 
works contemplated in Project No. 2000 would raise the 
levels of Lake Ontario to a height which would damage the 
Petitioner’s members (App. 253), by reciting in the motion 
that there were certain reports of the Corps of Engineers, 
to the effect that between July 1952 and July 1953 levels 
of the Great Lakes had dropped and that Lake Ontario 
had dropped more than the others, and that in January 
1953 a structure known as 1 ‘Gut Dam” (which is not a 
true dam) was removed from the bed of the St. Lawrence 
River. The Petitioner did not allege in its motion that 
the Corps of Engineers had made any statement to indicate 
that the removal of “Gut Dam” had caused the lowering 
of Lake Ontario’s level to be greater than that observed 
in other lakes. The motion did recite, however, that the 
problem is still being studied by American and Canadian 
engineers (App. 253). 

The highly conjectural nature of opinion evidence which 
the Petitioner sought to introduce by way of its motion for 
rehearing would be sufficient under any circumstances to 
give the Commission sole and absolute discretion in the 
granting or denial of the motion, but to that must be added 
two more facts: that the Petitioner had full opportunity 
in the regular course of the hearing to offer this evidence, 
and that the Commission had heard full argument of counsel 
on all points of law and other matters raised by him at the 
hearing and given them full consideration in its opinion as 
issued. In denying the Petitioner’s motion the Commis¬ 
sion said: 


11 


“ There are no facts in the record and no allegations 
of facts in the petition for rehearing which would show 
that the petitioner herein is an aggrieved party or 
that the matters set forth in the petition were not 
heard, considered and disposed of by the Commission’s 
Opinion No. 255 and accompanying order of July 15, 
1953.” (App. 260) 

There Are Four Statutory and Administrative Safeguards, 
Besides the Constitution of the United States, Against 
Uncompensated Damage to Petitioner. 

Two statutes and two administrative directions speci¬ 
fically protect the members of the Petitioner as well as all 
other riparian owners on the American side of the inter¬ 
national boundary from uncompensated damage by flooding 
which might result from the construction of the project 
works. 

The Federal Power Act, section 21, supra , and the New 
York State Power Authority Act, section 1007, Power 
Authority Act of New York, Chapter 772, Laws of New 
York, 1931, as amended by Chapter 146, Laws of New York, 
1951, both require full compensation in money for result¬ 
ing damage. The licensing order of the Federal Power 
Commission requires the Power Authority to comply with 
all the terms of the order of the International Joint Com¬ 
mission (App. 192), which in turn requires full compensa¬ 
tion for flooding damage (App. 357). 

Any action by the Power Authority of the State of New 
York wihch would cause flooding of anyone’s land without 
full compensation to the owner for the damage done would 
undoubtedly be a clear violation of the “Due Process” 
clause of Amendment Fourteen of the Constitution of the 
United States. 

In the face of these clear and multiple protections already 
available to the Petitioner’s members, Petitioner is clearly 
not entitled to still more protection. 





Constitutional and Statutory Construction Problems. 

The Petitioner has asked in its Prayers for Relief Nos. 
2 and 3: 

“2. That this Order (granting the license to the 
Applicant) be vacated, set aside and rescinded; 

“3. That the findings and conclusions contained in 
the Opinion No. 255, dated July 15, 1953, issued by 
the Federal Power Commission with said Order, be 
modified in accordance with the facts of record and 
the proper judicial construction of the applicable por¬ 
tions of the Federal Power Act and the Constitution 
of the United States” (App. 12). 

These prayers raise the same issues as those that the 
Central Pennsylvania Coal Producers ’ Association petition 
for review raises in Case No. 11,999. Since the issues are 
more extensively treated in that case, this Intervenor 
respectfully invites the Court’s attention to its brief filed 
therein, in which this Intervenor adopts by reference the 
arguments of the Respondent and of the Intervenor, Power 
Authority, as contained in their joint brief. 

Being questions of a purely legal nature, there would 
appear to be no necessity to repeat the discussion of them 
in this brief. 

CONCLUSION. 

This Intervenor, Great Lakes-St. Lawrence Association, 
respectfully submits that this Court should deny all of the 
prayers for relief in the Petition for Review filed in 
this case. 

Respectfully submitted, 

Murray Preston, 

901 Hibbs Building, 
Washington 5, D. C-, 

Attorney for Great Lakes- 
Intervenor. 
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Lake Ontario Land Development and Beach Protection 
Association, Inc., Petitioner , 
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Federal Power Commission, Respondent , 
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Federal Power Commission 
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GREAT LAKES-ST. LAWRENCE ASSOCIATION 


ARGUMENT 

The essence of the argument of the Petitioner in this 
case appears as the last sentence in Section VII of the 
statement of points in the Petitioner’s brief. The Peti¬ 
tioner complains that 

“The existing laws are not adequate to indemnify 
Petitioner and there is little likelihood that the Power 
Authority of the State of New York will be financially 
able to pay claims of Petitioner when they arise.” 
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As pointed out in this Intervenor’s brief already filed 
in this case, there are two statutes and two administrative 
orders, besides the Constitution of the United States, which 
protect the Petitioner from uncompensated damage that 
might be inflicted upon it or its members by the Power Au¬ 
thority of the State of New York. If, in the face of this 
multiple protection, the Petitioner, as it claims, is still not 
satisfied, this Intervenor respectfully submits that this 
Court is without jurisdiction to grant the relief prayed by 
the Petitioner. This Court is not in a position to amend 
the existing laws so as to satisfy the Petitioner. 

Furthermore, the Petitioner, in the second half of the 
quotation above, assumes that it will be damaged by the 
operation of the Power Authority under its license. As 
already pointed out in this Intervenor’s main brief, the 
record does not support such an assumption. The Peti¬ 
tioner has not cited any testimony in the record upon which 
to base its assumption. 

In the opening paragraph of the argument in its brief, 
the Petitioner refers to testimony given before the Inter¬ 
national Joint Commission on October 20, 1952. This In¬ 
tervenor stresses the fact that the testimony referred to is 
opinion evidence at best and is no part of the record before 
this Court. There is no indication in the Petitioner’s refer¬ 
ence to this testimony that the witness was subjected to 
cross-examination as to his opinions by any party to this 
case. 

The Petitioner’s reference to the-cross-examination of 
the engineering expert and the Chairman of the Power 
Authority of the State of New York gives no support to 
its erroneous assumption that damage to its members will 
occur. If the Petitioner wanted to rebut those answers on 
cross-examination, it should have called as a witness before 
the Federal Power Commission the man who had already 
testified before the International Joint Commission. The 
Petitioner conspicuously failed to call such witness and has 
offered no explanation or excuse for its failure. It is 
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settled law that under such circumstances a motion for 
rehearing or re-opening the case should be denied,* 

Thus it appears that the Petitioner is relying upon 
opinion evidence given prior to the hearings in this case in 
an extraneous proceeding which is no part of the record 
before this Court as a basis for its assumption that damage 
will occur and that it will be extensive. This, of itself, 
should be sufficient reason for this Court to disregard such 
claim of future damage. 

On top of this assumption, the Petitioner further 
assumes that “there is little likelihood that the Power 
Authority of the State of New York will be financially able 
to pay claims of Petitioner when they arise.’’ There is no 
evidence in the record that would justify a conclusion that 
a judgment creditor would not have full access to the income 
of the Power Authority, which will be realized in substantial 
amounts concurrently with or immediately after any flood¬ 
ing damage which may occur. 

This Intervenor submits that neither assumption has any 
basis in the record and that the Petitioner has made no 
showing of error by the Federal Power Commission in its 
licensing order as to any question raised by the Petitioner 
in this Court. 

The remaining points raised in the Petitioner’s brief 
have been adequately treated in this Intervenor’s main 
brief and in the joint brief already filed by the Respondent 
and the Intervenor, Power Authority of the State of New 
York. 


•Petitioner’s motion for leave to adduce additional evidence was denied 
December 29, 1953, after the filing of this brief in its original text, as page 
proof, on December 21, 1953. 
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ADDENDUM* 

The Petitioner in this case argued strenuously at the 
oral hearing that the license issued by the Federal Power 
Commission to the Power Authority of the State of New 
York was defective, because it did not include a condition 
or requirement that under no circumstances should the 
project be built or operated in such manner as to cause 
the level of Lake Ontario to rise to a height** which would 
inflict damage upon the property owners along the shores 
of Lake Ontario. 

The Petitioner cited no statutory or case law in support 
of its argument. 

This Intervenor can only assume that the Petitioner is 
relying on Section 10 (g) of the Federal Power Act, which 
requires that all licenses issued shall be on certain stated 
conditions and “Such other conditions not inconsistent 
with the provisions of Sections 791-823 of this title as the 
commission may require.” 

The issue raised by this argument is, therefore, whether 
or not, on the state of the record before it, the Commission 
abused its discretion in not including in the license the con¬ 
dition referred to above. 

As pointed out before by this Intervenor, there are three 
simple distinct reasons why no abuse of discretion oc¬ 
curred : 

1. There is no evidence whatsoever that the water 
level of Lake Ontario which will result from the order 
of the International Joint Commission of October 29, 
1953, and from the operation of the power project as 
licensed bv the Federal Power Commission, will in anv 
way injure the Petitioner or its members. 


* In accordance with the order of this Court entered November 20, 1953, 
advancing this case for hearing and setting dates for filing pleadings, this 
addendum is added to the answering brief heretofore filed by this Intervenor 
in page proof form. 

## Allegedly any level over 247.38 feet. 
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2. The International Joint Commission has plenary 
jurisdiction over all matters concerning the levels of 
Lake Ontario, and under its order, mentioned above, it 
has provided for continuing observation and control 
of the lake level. 

3. In the event that damage might occur as a result 
of the operations of the Power Authority of the State 
of New York, there are multiple statutory and admin¬ 
istrative requirements that there will be adequate com¬ 
pensation for such damage. 

In the face of these three factors, it cannot be success¬ 
fully argued that the Federal Power Commission, in fail¬ 
ing to include a condition in the license such as that desired 
by the Petitioner, was guilty of an abuse of discretion such 
as to vitiate its grant of license to the Power Authority of 
the State of New York. 

Respectfully submitted, 

Murray Preston, 

901 Hibbs Building, 
Washington 5, D. C., 

Attorney for Great Lakes- 
St. Lawrence Association, 
Iwtervenor. 
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IN THE 


United States Court of Appeals 

Foe the District of Columbia Circuit 


No. 11,997 


Lake Ontario Land Development and Beach Protection 
Association, Inc. (Also Known as Lake Ontario Land 
Owners and Beach Protective Association, Inc.), 

Petitioner, 


v. 

Federal Power Commission, Respondent, 

and 

Great Lakes—St. Lawrence Association, Power 
Authority of the State of New York, 

Intervenors. 


On Petition for Review of an Order of the Federal 
Power Commission 


REPLY BRIEF OF PETITIONER 

LAKE ONTARIO LAND DEVELOPMENT AND 
BEACH PROTECTION ASSOCIATION, INC. 


Petitioner is filing this reply to Respondent’s brief under 
and pursuant to an order of this Honorable Court, entered 
November 20, 1953, in this matter permitting reply briefs 
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to be filed in typewritten form on or before December 21, 
1953 and permitting printed copies by January 8, 1954, 
which printed copies may include certain new matter. Peti¬ 
tioner filed on December 21, 1953 a typewritten reply brief 
and this brief is a printed version of the typewritten brief 
together with such new matter as was made necessary by 
Respondent’s reply brief and oral argument. 

MISSTATEMENT OF THE CASE BY RESPONDENT 

There follows some innocent misstatements of a num¬ 
ber of fundamental facts by respondent which are not only 
prejudicial to Petitioner’s position but tend to highlight 
Respondent’s lack of consideration of the record as it per¬ 
tains to this Petitioner: 


I. 

The Respondent said in its brief (p. 18): 

“Lowering the level of Lake Ontario to provide broad 
beaches for Petitioner’s members may injure shipping 
interests at Toronto where adequate depth of water 
for loaded vessels is required.” 

Respondent is incorrect in implying that Petitioner at 
any time has requested any government agency to lower 
the natural level of Lake Ontario to provide broad beaches 
or for any other purpose. In Petitioner’s typewritten reply 
brief the following was said in reference to the above state¬ 
ment: 

“Petitioner would like to challenge this statement by 
Respondent at this time so that Respondent may have 
ample opportunity to show to the Court any part of the 
record in which Petitioner has asked that the natural 
levels of Lake Ontario should be lowered for its bene¬ 
fit.” 

Respondent did not refer to this point during oral argu¬ 
ment and it is not believed that Respondent can substan¬ 
tiate its statement. The Respondent in its unseemly haste 


3 


to approve this project did not apparently understand what 
Petitioner was seeking in the way of relief. Petitioner 
merely seeks to protect the homes and property of its mem¬ 
bers by requesting that if natural levels are to be tampered 
with for the benefit of power or navigation interests, rea¬ 
sonable protection and indemnity should be afforded to 
Petitioner’s members. Petitioner is content to live with nat¬ 
ural levels, and if he were given any effective assurance 
that the natural levels would not be affected by the project, 
Petitioner would be satisfied. 

n. 

In Respondent’s reply brief (p. 3), Respondent says: 

“B. Lake Ontario is 78 miles above the Iroquois Dam 
and approximately 103 miles above the Barnhart Is¬ 
land and Long Sault Dams. Unless there was some evi¬ 
dence in this record to indicate that dams located so 
far from Lake Ontario would back the water up so far 
as to affect the lake levels, there is no basis for peti¬ 
tioner’s contention that further study by the Federal 
Power Commission is necessary in order to determine 
the effect of the St. Lawrence power project on Lake 
Ontario, or as to damage which will ensue, or as to the 
lack of findings with respect to the use of Lake Ontario 
water for domestic purposes or for sanitation. In the 
absence of such evidence, there is no more reason to 
require findings as to these subjects on Lake Ontario 
than there would be on Lake Superior or perhaps even 
on the Mississippi River which is connected with the 
Great Lakes system through the Chicago drainage 
canal.” 

There are so many facts in the record which refute Re¬ 
spondent’s suggestion that this statement betrays a woe¬ 
ful lack of consideration of the record as it pertains to Peti¬ 
tioner. Some excerpts from the record which rebut Respon¬ 
dent’s preposterous suggestion that the project would not 
back up the water so as to affect the Lake levels follow: 
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(a) The cross-examination of Mr. Leerburger, a witness 
for the Power Authority of the State of New York, by Mr. 
Burwell, “(A. 283, 284)”, and particularly the following 
question: 

“Q. So that there is a direct relationship between the 
water level created upstream of the Iroquois Dam and 
Lake Ontario? A. Yes, sir.” 

(b) “(A. 382)”: 

“The amendment to the application filed September 22, 
1952 which brings the proposed project in conformity 
with the application filed June 30, 1952 by the Govern¬ 
ments of the United States and Canada with the Inter¬ 
national Joint Commission proposes initial operation 
for a test period of ten years or less with the maxi¬ 
mum normal pool at elevation 238 feet. 'With this 
lower pool level , the Iroquois control dam is necessary 
to control the outflow and levels of Lake Ontario in 
accordance with Regulation Method No. 5 and it would 
serve to handle the ice problem in the upper part of 
the pool.” 

(c) “Developments of the maximum power head re¬ 
quires the removal of the hard ledge forming Galop 
Rapids which exercises natural control over the eleva¬ 
tion of and discharge from Lake Ontario. 'This nat¬ 
ural control would he replaced hy the Iroquois con¬ 
trol dam farther downstream from the present Galop 
Rapids.” 

“(A. 378, 379)”. 

(d) There is set out below the eight requirements which 
Method of Regulations No. 5 must meet “ (A. 379, 380) ”. A 
number of these requirements, in plain language, are in¬ 
compatible with Respondent’s suggestion: 

(a) To keep the fluctuations of the levels of Lake On¬ 
tario within those which would have resulted in the 
past, assuming a continuous diversion of 3,200 c.f.s. 
at Chicago and present outlet conditions; 
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(b) To maintain, without impairment, the low water 
levels of Montreal Harbour; 

(c) To maintain low flows during the winter period 
December 15 to March 31, in order that the difficulties 
of winter power operation may not be aggravated; 

(d) To maintain flows during the first half of April no 
greater than would naturally occur, in order to avoid 
the danger of aggravating the spring rise during the 
break-up of the ice below Montreal; 

(e) To avoid any material increase in the amount and 
duration of high discharges during May, in order not 
to aggravate high levels in Lake St. Louis during the 
Ottawa River flood; 

(f) To keep the fluctations in monthly mean discharges 
within existing natural limits; 

(g) To hold back the natural excess outflow during the 
early summer months, in order to raise the ordinary 
levels of Lake Ontario; and 

(h) To secure the maximum dependable flow through¬ 
out the year for power operation.’’ 

Requirement (g) is so plain in its specific demand that 
the * natural excess outflow during the early summer 
months he held back in order to raise the ordinary levels of 
Lake Ontario , that Respondent’s disregard of the require¬ 
ment characterizes Respondent’s attitude towards Peti¬ 
tioner’s position in this proceeding. It is respectfully sub¬ 
mitted that requirement (g) is completely irreconcilable 
with Respondent’s contention that the project is too far 
away to affect Lake Ontario and it is also irreconcilable 
with the theory that the effect of the project on Lake On¬ 
tario will not be to raise the levels on occasions in Lake On¬ 
tario. 

When requirements (c), (d), (e) and (g) are read to¬ 
gether they add up to nothing more or less than the retard¬ 
ing of the natural outflow from Lake Ontario from Decern- 
her 15 through the month of May each year, the very period 
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when the Petitioner needs every bit of the Lake’s dis¬ 
charge. The end of May and June are the usual periods 
of maximum high water in Lake Ontario. 

Requirement (f) “ (A. 380) ” departs from nature’s level 
in requiring only the “monthly mean’’ discharges to be 
within nature’s limit. One unnatural high level combined 
with a storm would do millions of damage to Petitioner’s 
members and it would be small comfort at the end of the 
month amid the resulting wreckage to read that officially 
the “mean monthly” discharge was within existing jiatural 
limits. 

Requirement (a) does not say that Method of Regulation 
No. 5 will keep the fluctations of the levels of Lake Ontario 
within * natural levels but only “within those which would 
have resulted in the past, assuming a continuous diversion 
of 3,200 c.f.s. at Chicago and present outlet conditions.” 
The levels in the past and the present outlet conditions at 
the time the requirement was drawn up included the unnat¬ 
ural water held back by Gut Dam, and the unnatural water 
added slightly later as a result of Canada’s reversal of the 
normal drainage of the Long Lac and Ogoki Rivers from 
the Hudson Bay into the Great Lakes. 

Requirement (d) is designed to prevent any flows or dis¬ 
charge out of Ontario any greater than would naturally oc¬ 
cur. It does not prevent a damming up of the flow so that 
the discharge is less than that which would naturally oc¬ 
cur and it is that which would cause the rise in Ontario at 
a time wdien Petitioner needs all the discharge possible. 

The materials referred to above (Paragraph II, (b), 
(c) and (d)) are not only in the Joint Appendix “(A. 
377-382)” but are excerpts from Hearing Exhibit No. 106 
which was prepared by the Respondent’s own Bureau of 
Power. When Respondent made the statement in its brief 
(p. 4), that all the evidence in the record on the question 
of the effect of the project on Lake Ontario’s levels was 
contained in the cross-examination of Mr. Leerburger and 
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Mr. Bergman, it completely overlooked the evidence pre¬ 
pared by its own Bureau of Power and introduced at Re¬ 
spondent’s hearing. 

(e) Respondent’s suggestion that since Lake Ontario is 
78 miles above the Iroquois Dam, that it would have no 
effect on Lake Ontario (Respondent’s reply brief, p. 3 is 
rebutted by the history of Gut Dam. On page 5 of Respon¬ 
dent’s reply brief it is stated that: 

“Gut Dain was located at the head of the International 
Rapids Section of the St. Lawrence about 71 miles be¬ 
low Lake Ontario and 7 miles above the proposed Iro¬ 
quois Dam. It was a short low dam extending between 
two islands in the river but not all the way across.” 

It would seem reasonable to assume that if this low short 
dam which did not extend all the way across the river 
raised Lake Ontario, that the Iroquois Dam, only 7 miles 
away and designed to extend all the way across the river, 
on an infinitely larger scale would also affect Lake Ontario 
contrary to the Respondent’s suggestion. 

Respondent’s Hearing Exhibit No. 106 “(A. 379)” re¬ 
fers to Document No. 2, Lake Ontario Levels, Out-flows, 
Supplies and Regulation, General Engineering Branch, De¬ 
partment of Transport, Ottawa, September 1940, present¬ 
ing Method of Regulation No. 5. Part of this document is 
“Plate No. 9” which plate is also adopted and set forth in 
the report on the St. Lawrence River Project of 1942 by the 
Army Corps of Engineers, United States Army, and this 
report is Item F by reference in the hearings before the Re¬ 
spondent. A copy of Plate No. 9 is attached to Petitioner’s 
motion to adduce additional evidence. Plate No. 9 is a dia¬ 
gram showing the relation between water levels at Oswego, 
New York (Lake Ontario) and the rate of flow of the St. 
Lawrence River. The Court’s attention is invited to the top 
line of the diagram over which is written “November 1903 
to date”. Since the Gut Dam was constructed in 1903 and 
remained until 1953, the estimated effect of Gut Dam in 
raising Lake Ontario is the difference between the top line 
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(November 1903 to date) and the line “September 1887 to 
October 1903”. At the high levels, this amounts to approx¬ 
imately one foot. 

Paragraph No. 2 of “Document No. 2” is as follows: 

“Changes in Lake Level. Plate No. 9 shows the re¬ 
lationship between the water level of Lake Ontario at 
Oswego and the outflow from the Lake. The method of 
determining this relationship is discussed hereinafter 
in paragraph No. 6. This relationship has not been 
constant since 1860 but has been changed by construc¬ 
tion operations and changes in the upper entrance to 
the Galops Canal, the deepening of the North Channel 
and the construction of the Gut Dam between Galops 
and Adams Island.” 

From this plate it is obvious that the estimated effect of 
Gut Dam in raising Lake Ontario was so pronounced that 
a separate line on Plate No. 9 was required to portray this 
elevating effect. It is respectfully submitted that Plate No. 
9 is incompatible with Respondent’s statement that the 
Iroquois Dam will not affect Lake Ontario and incompat¬ 
ible with Respondent’s alternative suggestion that, if it 
does affect it, it will not raise the levels. 

m 

In Respondent’s brief (p. 4), the following is trium¬ 
phantly proclaimed: 

“Conclusive disproof of any increase in Lake On¬ 
tario levels by reason of the Power Authority’s project 
is the statement that in its application for license 
(never challenged by any party) that the project will 
be operated on a run-of-the-river basis, and that no 
pondage is contemplated (A. 39).” 

Petitioner submits that the statement in the application 
referred to, whether challenged or not, is ineffectual in¬ 
sofar as it is inconsistent with the order of the Respond¬ 
ent. Article XIX of the order of the Respondent incorpo¬ 
rated the order of the International Joint Commission 
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adopting Method of Regulation No. 5. Since Method of 
Regulation No. 5, as seen above, does affect the levels of 
Lake Ontario, this cryptic excerpt from the Power Au¬ 
thority’s application has no practical effect. 

In fact, had the Respondent quoted rather than para¬ 
phrased this statement, it would have a far different mean¬ 
ing. The statement referred to is “(A. 39)”: 

“Under the present proposal the plant is *designed 
to be operated on a run of river basis. No pondage is 
contemplated. The regimen of the river will be con¬ 
trolled in accordance with the rule curves of Method 
Number 5, as developed by the Central Engineering 
Branch, Department of Transport, Dominion of 
Canada * * * ” 

Not only does the statement plainly say that the project 
will be run in accordance with Method No. 5 but it says that 
the plant is “designed to be operated on a run of river 
basis” rather than “that the project will be operated on 
a run-of-the-river basis * * * ” as was set forth in Respond¬ 
ent’s brief (p. 4). Petitioner concedes that the project is to 
be designed with large gates and spillway capacity. Peti¬ 
tioner has no assurance from anyone that these gates and 
spillway capacity will be operated to release the waters im¬ 
peded by the project at the times that will prevent grave 
injury and damage to Petitioner’s members. In consider¬ 
ing from a practical point of view whether the gates will 
be opened to afford Petitioner relief, the cumbersome na¬ 
ture of the International Joint Commission’s procedures 
should not be forgotten nor should the danger to the Ca¬ 
nadians below the gates be overlooked, nor should the ship¬ 
ping interests at Toronto or the zeal of the Power Author¬ 
ity to utilize the last inch of water fall be lost sight of. 
There is no protection in large gates which will not be 
opened promptly with the advent of storms or which will 
not be opened at all because of the danger to Canadian in- 
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terests. As Respondent so well stated in his reply brief (p. 

3): 

<<••*!£ jkg wa t er levels then were satisfactory to 
the property owners, the result might very well be to 
flood the harbor facilities at Montreal or damage 
others interested in water levels.” 

IV. 

Mr. J. B. MacMoran, chief engineer of the Department 
of Public Works of the State of New York, testified before 
the International Joint Commission on October 20, 1952 to 
the effect that the property owners are damaged when the 
level of Lake Ontario is higher than 247 feet (Petitioner’s 
Appendix, p. 1). Dr. Leerburger testified that the project 
w T ould create levels as high as 249.10 feet “ (A. 283) ”. This 
testimony, together with the testimony that nature’s levels 
will be raised, would indicate that the project will damage 
the property owners. Respondent complains about the in¬ 
clusion of Mr. MacMoran’s testimony on the ground that 
it was given before the International Joint Commission and 
that there was no cross-examination of Mr. MacMoran be¬ 
fore the Respondent. In Respondent’s brief (pp. 72, 73), 
in No. 11,999, Respondent sets out a colloquy between Sen¬ 
ator Stanley and General McNaughton which took place 
September 3, 1952 at a hearing of the International Joint 
Commission in Albany, New York, in support of one of its 
points. In a broad sense, Mr. MacMoran as chief engineer 
of the Department of Public Works of the State of New 
York represented the State of New York as does the appli¬ 
cant, the Power Authority of the State of New York, and in 
these circumstances it is submitted that a cross-examination 
of Mr. MacMoran by the Power Authority would have been 
tantamount to cross-examining one’s own witness. Further¬ 
more, the applicant, the Power Authority, could have cross- 
examined Mr. MacMoran before the International Joint 
Commission if it had wanted to appear and do so. In any 
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event, the Petitioner requested the Presiding Examiner in 
its oral argument and in its brief to take judicial notice of 
this testimony and there was no objection by any of the 
parties nor by the Examiner. 

ARGUMENT 

L 

This Court Can Review the Jurisdiction and Order of the 
International Joint Commission in This Proceeding. 

Respondent places great stress upon the argument that 
this Court cannot as a matter of law review the jurisdiction 
or order of the International Joint Commission and cites 
in support of its contention Hirota vs. MacArthur, 338 U. S. 
197, Z & F Assets Corp. vs. Hull, 114 F. 2d 464, 470-474, 72 
App. D. C. 230, 240-244, affd. U. S. 470, 489, 490-93 (Re¬ 
spondent’s brief, p. 17). 

Neither of these cases are applicable to the instant case. 

Respondent, in Article XIX of its order “(A. 214)” 
voluntarily adopted “ * * * all applicable provisions and 
requirements of the Order of Approval (International 
Joint Commission Docket 68) issued October 29,1952 * * •” 
Respondent was not forced to incorporate the International 
Joint Commission order in its own order. In so doing it has 
domesticated the International Joint Commission order, 
thus making it necessary for this Court to review it as part 
of the Respondent’s order. Respondent cannot withhold 
Article XIX of its order from review bv claiming it was 
derived from an order of an international commission. Sec¬ 
tion 313 (b) (49 Stat. 860, 16 U.S.C.A. 825, 1 (b)) of the 
Federal Power Act contemplated a review by this Court of 
the entire order of the Respondent not excepting Article 
XIX. If Respondent’s contention that this Court cannot re¬ 
view Article XIX is valid, this Honorable Court should re¬ 
mand Respondent’s order to the Respondent with instruc¬ 
tions that Article XIX be eliminated so that the Court will 
be in a position to review a complete order and not merely 
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a part. In other words, the Respondent cannot deprive this 
Court of its statutory duty to review its order by volun¬ 
tarily adopting an order of an International Commission 
which taken alone may or may not be reviewable. 

Moreover, the instant case is not primarily a “political’’ 
matter but rather one involving the rights of American 
property owners to “protection” and “indemnity” from 
the Power Authority of the State of New York. The Re¬ 
spondent’s position on this point, if it were sound would 
give significant impetus to the Bricker Amendment. 


n. 

Neither Article XIX of the Respondent's Order Nor the Inter¬ 
national Joint Commission's Order Give Any "Protection" 
to Petitioner as Required by Article VIII of the Boundary - 

Waters Treaty of 1909. 

One of the remarkable features of this case is that neither 
the order of the International Joint Commission nor the 
order of the Respondent, nor the briefs of the Respondent 
contain any provisions or any contentions that Petitioner 
has been provided with “protection”, as required by the 
Treaty. There has been much said about “indemnity” but 
little about “protection”. “Suitable and adequate protec¬ 
tion” carries the idea of preserving in safety and is de¬ 
fined as meaning to guard, shield, and preserve (72 C.J.S. 

Section 14). It is a separate and distinct mandate in the 
Treaty from the requirement of “suitable and adequate in- * 
demnitv.” What Congress intended in the words “suit¬ 
able and adequate protection” must be viewed in the light 
of the circumstances existing in 1909, not in 1952. The ex¬ 
perience of Congress in 1909 had been principally with the 
use of the Great Lakes for navigation. In 1909 Gut Dam in 
the St. Lawrence River had been in existence in its final 
form as an aid to navigation for a period of only four or 
five years. The Act of Congress (approved June 18, 1902) 

(32 Stat. L., 392) entitled “An Act Allowing the Construc¬ 
tion of a Dam Across the St. Lawrence River” provided: 


“That consent is hereby given for the construction 
of the portion of the aforesaid dam, which crosses or 
abuts upon the territory of the United States: pro¬ 
vided, That the type of the proposed dam and the 
plans of construction and operation thereof shall be 
such as will not, in the judgment of the Secretary of 
War, materially affect the water level of Lake Ontario 
or the Saint Lawrence River or cause any other in¬ 
jury to the interests of the United States or any citizen 
thereof: and provided further, That the work of con¬ 
struction on United States territory shall not be com¬ 
menced until plans and details of the work shall have 
been submitted to and approved by the Secretary of 
War.” 

Consent to this dam was given by Elihu Root, Secretary 
of War, on the 18th day of August, 1903, which consent 
provided: 

“1.—That if, after said dam has been constructed, it 
is found that it materially affects the water levels of 
Lake Ontario or the Saint Lawrence River or causes 
any injury to the interests of the United States, the 
government of Canada shall make such changes there¬ 
in, and provide such additional regulation works in 
connection therewith, as the Secretary of War may 
order.” 

This requirement was in addition to a further clause in 
that consent which required compensation for any injury. 

Again, in October 1904, consent was given to an addition 
to Gut Dam on the condition that the addition was to be 
removable and the same requirement was demanded of 
Canada, namely, that if the dam materially affected the 
water levels of Lake Ontario, or caused any injury, it was 
to be changed and altered. 

It is respectfully submitted that this experience indi¬ 
cates that the intention of Congress was to require that 
“protection”, as used in the Treaty, was not surplusage 
but an additional requirement to that of indemnity. It is 
therefore submitted that the order of the Respondent, in 
failing to provide any protection, violates the Treaty of 
1909. “ 
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m. 

Peiiiioner's Remedies Are Multiple Bui Ineffectual 

and Inadequate. 

While Respondent had little to say about “protection”, 
it laid great stress upon the multiplicity of Petitioner’s 
remedies. There was, however, no analysis of the adequacy 
of any particular remedy. 

Sec. 1007 of the Enabling Act of the Power Authority 
of the State of New York contains a section providing 
compensation for condemnation and Section 9(c) of the 
Federal Power Act provides that the licensee shall be li¬ 
able for damages occasioned by its project. Neither of these 
sections afford any protection against any damages caused 
by Canada and both are fraught with grave problems in re¬ 
spect to the liability of the Power Authority for damages 
caused by operating the project in accordance with the 
water levels set by the International Joint Commission. 
This is particularly true if the Power Authority contends 
that the high water causing the damage was for navigation 
interests rather than for power interests. The Power Au¬ 
thority might well take the position, as the Respondent has 
done, that the International Joint Commission has failed 
to find that Method of Regulation No. 5 elevated the na¬ 
tural waters of Lake Ontario and that any United States 
court is therefore powerless to review this situation ir¬ 
respective of what actual damage may have been inflicted 
upon petitioner. The Power Authority, just as the Re¬ 
spondent, will in all likelihood contend that the Interna¬ 
tional Joint Commission has exclusive jurisdiction to con¬ 
trol the water levels and does so for a number of interests 
other than power. 

When Petitioner finally litigates its ways to the Interna¬ 
tional Joint Commission for its indemnity, it is met with 
the problem that the United States Government and not 
the Power Authority of the State of New York was the ap¬ 
plicant there and it is doubtful, since there is no privity be¬ 
tween the International Joint Commission and the Power 
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Authority of the State of New York, that the International 
Joint Commission can compel the Power Authority of the 
State of New York to pay any indemnity. The United States 
Government, as the party before the International Joint 
Commission, has made no appropriation for the payment 
of indemnity and Congress may feel that all of the citizens 
of the United States should not be called upon to pay the 
costs of indemnity when the project will benefit only one 
relatively small section. 

Since the Power Authority of the State of New York 
was not the party applying for approval of this project 
before the International Joint Commission, the Interna¬ 
tional Joint Commission could not have decided that the 
Power Authority would be solvent or would in all respects 
be able to furnish “suitable and adequate indemnity.” Sec¬ 
tion 9(c) of the Federal Power Act states that the United 
States shall not be liable and the International Joint Com¬ 
mission will no doubt present that as a bar to any claims 
bv Petitioner before it. Petitioner is therefore left with 
no clear and adequate remedy in a complicated situation 
involving partial rsponsibility by a number of government 
entities, all of whom, will feel that the responsibility for 
damages rightfully belongs to some other agency than its 
own. 


IV. 

It Is Not Clear That the International Joint Commission Has 
Control of the Water Levels Involved in This Project. 

Respondent, in an effort to shift responsibility for any 
damage which might ensue to Petitioner, as a result of 
water levels created by the project, makes a great deal of 
the point that the control of water levels is within the ex¬ 
clusive jurisdiction of the International Joint Commission. 
Petitioner has contended in its main brief that the Inter¬ 
national Joint Commission did not have jurisdiction of this 
project and the water levels created by this project. Peti¬ 
tioner has also contended above that the Respondent vol- 
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untarily adopted all applicable provisions of the Interna¬ 
tional Joint Commission’s order including those controlling 
the water levels and in so doing has made those pro¬ 
visions its own. 

In addition thereto, Respondent’s own order contains 
provisions inconsistent with the position that the Interna¬ 
tional Joint Commission has exclusive jurisdiction over the 
water levels of the project. Article XII of Respondent’s 
order “(A. 211, 212)” is as follows: 

“The operation of any navigation facilities which 
may be constructed as a part of or in connection with 
any dam or diversion structure constituting a part of 
the project works *shall at all times be controlled by 
suck reasonable rules and regulations in the interest of 
navigation, including the control of the level of the pool 
caused by such dam or diversion structure, as may be 

made from time to time by the Secretary of the Army 

• * • >> 

Article XIII “(A. 212) “states: 

*“The United States specifically retains and safe¬ 
guards the right to use water in such amount, to be de¬ 
termined by the Secretary of the Army, as may be 
necessary for the purposes of navigation on the navi¬ 
gable waterway affected; and the operations of the Li¬ 
censee so far as they affect the use, storage, and dis¬ 
charge from storage of icaters affected by the license, 
shall at all times be controlled by such reasonable rules 
and regulations as the Secretary of the Army may pre¬ 
scribe for the protection of life, health, and property, 
and in the interest of the fullest practicable conserva¬ 
tion and utilization of such waters for power purposes 
and for other beneficial public uses, * including recrea¬ 
tional purposes; and the Licensee shall release water 
from the project reservoir at such rate in cubic feet 
per second, or such volume in acre-feet per specified 
period of time, as the Secretary of the Army may 
prescribe in the interest of navigation, or as the Com¬ 
mission may prescribe for the other purposes herein¬ 
before mentioned.” 


* Italics ours. 
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Part of Article X states “ (A. 211) 

“Whenever the United States shall desire to con¬ 
struct, complete, or improve navigation facilities in 
connection with the project, the * Licensee shall * 4 * 
permit such control of pools as map be required to 
complete and maintain such navigation facilities 

By the express terms of the Respondent’s own order the 
International Joint Commission does not have exclusive 
and plenary control over the waters involved. In the event 
of a disagreement between the Secretary of the Army and 
the International Joint Commission concerning the levels 
of the waters involved, whose orders will be paramount 
and where is there any provision for any indemnity against 
the United States Government in the event the Secretary of 
the Army’s requirements for high water damage Peti¬ 
tioner? This discrepancy in the Respondent’s order high¬ 
lights the lack of jurisdiction of the International Joint 
Commission to control the waters of this project and bring 
into focus the desirability of Congress approving the pro¬ 
ject, inasmuch as the Secretary of the Army derives his 
powers wdth respect to the water levels from Congress. 

It is also interesting to note Finding No. 7 “(A. 202)” 
of the Respondent’s order which is as follows: 

“The portion of the St. Lawrence River within the 
United States is a navigable water of the United States 
and is also subject to the jurisdiction of Congress as 
an international boundary water, as has heretofore 
been found by the Commission (9 F.P.C. 301 at 304).” 

It is difficult to reconcile the retention by Congress of 
jurisdiction over the water levels on the United States 
side of the International Boundary with the position of 
the Respondent that Congress had delegated control over 
these waters in this type of project to the International 
Joint Commission through the Boundary Waters Treaty 
of 1909. Is it clear from Respondent’s own order whether 


* Italics ours. 
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the control of the level of the waters is in Congress, in the 
International Joint Commission, or in the Secretary of the 
Army, or even whether the Respondent itself retains some 
control over the levels by virtue of Finding No. 18 “(A. 
204)” with respect to the diversion of water by the St. 
Lawrence River Power Company? 

Lastly, Respondent contends that the Method of Regu¬ 
lation No. 5 is not fixed and that the International Joint 
Commission may do something in the future to help Peti¬ 
tioner’s plight. It is submitted that Method of Regulation 
No. 5 has been firmly adopted by the International Joint 
Commission as an integral part of the project which is be¬ 
fore this Court and that the time to consider the damage 
which it may inflict upon Petitioner is prior to the approval 
of the license. If, as Respondent contends, the Interna¬ 
tional Joint Commission in the future can lower the water, 
it can also raise the water, and with the power and navi¬ 
gation interests both seeking higher water levels, it seems 
naive to expect much relief after the projct is approved 
and construction commenced. On the one hand, if Peti¬ 
tioner recovers large amounts for damage caused by the 
project, there would be a considerable impact upon the fi¬ 
nancial feasibility of the project which was not considered 
by the Respondent in making its findings. On the other 
hand, if the International Joint Commission can and does 
lower the vrater in the future, there mav be a considerable 
impact upon the efficiency of the project in loss of power 
from reduced water fall which has not been considered by 
the Respondent in its findings. 

It is respectfully submitted that in a broad sense Re¬ 
spondent is urging the Court to approve its order on the 
basis that the ends justify the means and that the economic 
benefits of the project should not be withheld because of 
the legal difficulties inherent in a complex scheme for cir¬ 
cumventing Congress. 

Petitioner, due to the limitations of time, has confined 
this reply brief to the questions peculiarly applicable to 
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itself. It does not thereby wish to abandon any of the 
arguments in its main brief and specifically associates it¬ 
self with the arguments put forward concerning the lack of 
jurisdiction by the Respondent to issue the license in ques¬ 
tion. 


CONCLUSION 

For the reasons set forth in Petitioner’s main brief, oral 
argument, and in this brief, Petitioner respectfully prays 
this Court to vacate, set aside, and rescind the order of the 
Federal Power Commission complained of herein; or to 
remand the case to the Federal Power Commission with 
instructions that “suitable and adequate provisions for 
protection and indemnity” be made for the Petitioner and 
for such other and further relief as the Court may deem 
proper. 

Respectfully submitted, 

Clayton L. Burwell, 

Attorney for Petitioner, 

Of Counsel: 
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Washington 5, D. C. 
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STATEMENT OF QUESTIONS PRESENTED 

(1) Whether petitioner, Coal Producers’ Association, is 
aggrieved by the Commission’s order. 

(2) Whether the Federal Power Commission’s order is 
authorized under the Federal Power Act. Subsidiary issues 
are: 

(a) Whether the license is invalid because Ontario 
Hydro is a joint venture with the New York Authority. 

(b) Whether the Commission is precluded from 
licensing the American portion of projects which 
cross a boundary stream. 

(c) Whether the Commission’s finding that the 
project will be best adapted to a comprehensive plan 
of development is adequately supported. 

(d) Whether the Commission made sufficient 
findings as to the Coal Producers’ claims. 

(3) Whether anything more than the Federal Power Act 
is necessary to show that the license has Congressional 
approval under the Commerce Clause. 

(4) Whether non-existent agreements between New York 
and Canada or Ontario-Hydro violate the Compact Clause 
of the Constitution. 

(5) Whether orders of the International Joint Commis¬ 
sion are reviewable in a court of the United States, 
whether that Commission had jurisdiction to approve the 
project, and whether its approval was illegally predicated 
on an executive agreement not authorized by Congress. 

(6) Whether the Power Authority is precluded by New 
York law from accepting a license. 
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IN THE 


United States Court of Appeals 

For the District of Columbia Circuit 


No. 11,999 


Central Pennsylvania Coal Producers Association, 

Petitioner, 

v. 

Federal Power Commission, Respondent, 

Power Authority of the State of New York, Intervenor, 
Great Lakes-St. Lawrence Association, Intervenor. 

On Petition For Review of An Order of 
The Federal Power Commission. 


JOINT BRIEF OF RESPONDENT. AND OF INTERVENOR. 
POWER AUTHORITY OF THE STATE OF NEW YORK 


PRELIMINARY STATEMENT 

The findings and basic orders here under review were 
made in a consolidated proceeding before the Federal 
Power Commission on applications bv the Power Authority 
of the State of New York, a state agency (A. 33, 64), and 
the Public Power and Water Corporation, a New Jersey 
Corporation (A. 192, 220, 338) for a license under Section 
4(e) of the Federal Power Act for the purpose of con¬ 
structing, operating, and maintaining a hydroelectric proj¬ 
ect in the International Rapids Section of the St. Lawrence 
River. 

After hearings, oral argument before the presiding Trial 
Examiner, intermediate decision by the Trial Examiner 
(A. 102) and exceptions thereto (A. 135, 187) and oral 
argument before the Commission, the Commission on 
July 15, 1953 issued Opinion No. 255 and Order (A. 192), 



2 


directing that a License be issued to the Power Authority 
of the State of New York for Project No. 2000 and Opinion 
No. 256 and Order (A. 220) directing that the application of 
the Public Power and Water Corporation be denied. 

Within the time prescribed by Section 313(a) of the 
Federal Power Act, Petitions for Rehearing were filed 
with the Commission (A. 227-256, 405-409) which were de¬ 
nied under date of September 4,1953 (A. 257-260, 409-411). 
Petitions for Review were subsequently filed with this court 
(A. 2,13,19). 


STATEMENT OF THE CASE 

This case reaches this Court on a petition by an associa¬ 
tion of coal producers, to review and set aside the order of 
the Federal Power Commission, granting to Intervenor, 
the Power Authority of the State of New York, (the Power 
Authority) a license to construct, operate and maintain a 
hydroelectric project (Project No. 2000) in the Inter¬ 
national Rapids Section of the St. Lawrence River. Peti¬ 
tioner claims to be aggrieved by reason of the loss of possi¬ 
ble markets for coal but raises objections based on many 
other varied grounds. 

Since the interest of the Federal Power Commission in 
sustaining its order, and the interest of the Power 
Authority in sustaining the license granted to it under that 
order are identical and separate briefs would therefore 
inevitably involve much duplication, they join in submitting 
this brief. 

Some of the questions raised by petitioner in this pro¬ 
ceeding are also raised by the Lake Ontario Land Develop¬ 
ment & Beach Protection Association, petitioner in Case 

Notes: This is one of three cases challenging the orders of the Federal 
Power Commission. By Order of this court dated November 20, 1953 the 
parties to this proceeding and cases Nos. 11997 and 11998 are required to file 
simultaneous main and reply briefs. This brief, which is devoted primarily to 
answering the arguments previously made by the Central Pennsylvania Coal 
Producers Association in its brief and arguments before the Federal Power 
Commission, is also devoted to answering the same or similar contentions 
which were raised for the first time by the Lake Ontario Land Development 
and Beach Protective Association in its Petition for Behearing to the Com¬ 
mission and in its Petition for Review here in case No. 11997. Accordingly, 
the term petitioner as used in this brief will sometimes refer to the Lake 
Ontario Association, petitioner in No. 11997. 
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No. 11,997. To the extent that the same or similar questions 
are raised by both petitioners, they are dealt with in this 
brief. 

(a) The Si. Lawrence Project Is One of the Last Major 
Undeveloped Water Power Resources Remaining in the 
United Stales. 

The nature of the St. Lawrence River deserves initial 
comment. Approximately 750 miles in length, it is one of 
the largest rivers in the world in volume of flow and is 
unique among large rivers in the point of uniformity of 
flow. Unlike a vast majority of hydroelectric projects 
which require the construction of reservoirs to hold back 
the water to compensate for erratic flows, the Great Lakes 
provide by nature the necessary steady flow of water for 
the St. Lawrence development. 

The project licensed by the order under review would 
harness the water of the International Rapids Section of 
the St. Lawrence which is now going to waste. This 
section, with a drop of approximately 92 feet in about 
45 miles, accounts for almost all the drop in level between 
Lake Ontario and the point where the St. Lawrence leaves 
New York and flows entirely in Canada. The licensed 
project will develop 84 feet of head, to be utilized through 
a dam and powerhouse on the United States side of the 
International boundary, meeting and joining with corre¬ 
sponding works on the Canadian side of the International 
boundary. 

The average flow at the outlet of Lake Ontario, where 
the St. Lawrence River begins, is approximately 237,000 
cubic feet per second while the mean monthly average 
ranges from a maximum of about 314,000 cfs to a mini¬ 
mum of about 144,000 cfs, or slightly more than 2 to 1 
(This extraordinarily stable flow compares with 
a ratio of 33 to 1 for the Columbia River and a ratio of 
115 to 1 for the Tennessee River at Wilson Dam. 

The generating facilities to be installed in the power 
house to be constructed in the United States by the Power 
Authority will consist of an aggregate of 1,100,000 H.P. 
of turbine capacity, and those to be built in Canada by the 
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Hydro-Electric Power Commission of Ontario (hereafter 
termed “Ontario-Hydro”) will be of equal capacity. The 
two power plants will each produce an average of 6.3 
billion k.w.h. of energy annually, and the dependable 
capacity of each power installation is estimated to be 
approximately 700,000 kilowatts (A. 37). 

The evidence showed that the project will benefit not 
only New York State, but all areas of the Northeast within 
economic transmission distance (A. 199). Under the Power 
Authority's plan, and the Povrer Commission's order 
(A. 199) relating to the disposition of St. Lawrence energy, 
equitable distribution of project energy will be made 
among these neighboring states. This plan, together with 
the terms of the enabling Act of the Power Authority, 
further assures that project energy will be used primarily 
for the benefit of rural and domestic consumers, served 
by publicly-owned systems as well as by private utilities. 

On the basis of November 1952 costs, the proposed 
power development, as licensed, is estimated to cost 
$316,000,000, including interest during construction and 
charges for financing (A. 202). 

(b) The Project Sought to be Licensed. 

The project as licensed to the Power Authority, all to be 
located within the State of New York, would consist of 
the United States portion of the Barnhart Island power 
house having an installed generating capacity of 940,000 
k.w., the portion of the Iroquois Dam within the United 
States, and other necessary works, including the Long 
Sault Dam, entirely within the United States, all for the 
purpose of developing the hydroelectric power potential 
of the St. Lawrence River (A. 193-194, 200, 203). The appli¬ 
cation recited that complementary power works would be 
constructed on the Canadian side of the International 
Boundary by Ontario-Hvdro (A. 34). 

The project is limited to the production of electric power 
and does not include navigation facilities other than those 
necessary to permit the continuance, during the construc¬ 
tion period, of the existing Canadian 14-foot navigation 
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system within the area of the proposed development 
(A. 35). However, it is compatible with future develop¬ 
ment of a seaway either in the United States or in Canada 
for deep-water navigation, and includes the major dams 
which would be necessary for a navigation project (A. 196, 
349-353, 372-4). 

(c) The Project Plans Conform to Those Prepared by the 
United States Army Engineers. 

The power project licensed by the Commission was 
adopted from plans prepared by the Corps of Engineers, 
United States Army, for the St. Lawrence Advisory Com¬ 
mittee. (A. 36, 194). This Committee, established pursuant 
to an Executive Order of October 16, 1940, consisted of 
representatives of the Federal Power Commission, the 
Secretary of State, the Corps of Engineers, and the Power 
Authoritv of the State of New York. A similar Board 
was created in Canada. 

The report of the Corps of Engineers, designated “St. 
Lawrence River Project, Final Report, 1942”, covers 
plans, specifications, design analyses, cost estimates, and 
other details for the proposed International Rapids power 
and navigation developments. 1 This report was supple¬ 
mented in 1946 to describe planning done since 1942, with 
particular reference to model studies of certain portions 
of the International Rapids Section. 

The Power Authority’s plan for its proposed project 
conforms to the general recommendations and plans pre¬ 
pared by the Corps of Engineers, as set forth in the 1942 
report, excluding the features which were for navigation 
only. The works as so designed will provide for control 
of Lake Ontario levels, in conformity with Regulation 
Method No. 5 as prepared by the Department of Transport, 
Canada (A. 39, 84, 380-2) and accepted by the Corps of 
Engineers in the preparation of its 1942 report. 

i The report, consisting of 39 volumes, was made part of the record before 
the Federal Power Commission, Item F by reference. 
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(d) The Statutory Standards of the Federal Power Act Have 
Been Fully Met in This Proceeding. 

The evidence presented by the applicant before the 
Federal Power Commission shows that the proposed 
development is best adapted to the comprehensive plan of 
development of the water resources of the region for all 
beneficial public purposes. From the point of view of 
practicability, compatibility with navigation requirements, 
adequacy of market and feasibility of financing, the 
issuance of the license to the Power Authority was fully 
justified. 

By developing the total fall of the International Rapids 
Section, the project provides for utilization of the water 
resources involved to the maximum extent feasible from 
an engineering and economic standpoint. The Engineering 
Report of the Bureau of Power of the Federal Power 
Commission concluded that: 

“(a) the project would adequately develop the power 
resources of the International Rapids Section of the 
St. Lawrence River under the conditions imposed by 
Regulation No. 5; (b) the project is economically 
feasible; (c) a market exists for the project output as 
soon as it can be made available; (d) the project 
works proposed are compatible with improvement of 
the River for navigation; and (e) the project is best 
adapted to a comprehensive plan of development of 
the St. Lawrence River.” (A. 378) 

None of these conclusions was challenged before the 
Federal Power Commission, except as Public Power and 
Water Company, in the hearings on Project No. 2121, 
asserted that its plans were better because they included a 
so-called “toll-free seaway” and except for the objection 
to conclusion (8), discussed infra , pp. 41-45. The former 
contention, rejected by the Commission, is dealt with in 
our brief in No. 11,998. As to the navigation feature of 
Project 2000, the Chief of Engineers of the United States 
Army reported to the Commission that: 

“Insofar as the interests of navigation are concerned, 
the plans are considered satisfactory, since they are 
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compatible with and readily adaptable to the improve¬ 
ment of the river for deep-draft navigation .’’ (A. 373) 

The evidence showing compliance with the Federal 
Power Act standards has not been printed in the Joint 
Appendix or discussed in this brief since the petitioners 
do not seriously dispute the Commission’s findings on that 
subject, except in one non-evidentiary particular. 

(e) The Provisions of the Boundary Waters Treaty of 1909 Have 

Been Complied With. 

Because of its location in a boundary stream, the project 
required—and obtained—not only the approval of the 
Federal Power Commission, but also of the International 
Joint Commission described below. 

By the term of Article III of the Boundary Waters 
Treaty of 1909 final jurisdiction over all cases involving 
the use, obstruction or diversion of the waters that mark 
the boundary between the United States and Canada rests 
in an International Joint Commission created under that 
treaty. The governments of the United States and of 
Canada, by concurrent applications dated June 30, 1952, 
sought approval from that Commission for the construc¬ 
tion of the St. Lawrence power project, each applying for 
the construction only of the structures within its own ter¬ 
ritory. Pursuant to these applications, the International 
Joint Commission took jurisdiction and after hearings, 
issued its Order of Approval for the proposed project 
under date of October 29, 1952 (A. 357). 

The Commission’s order provides that the project as 
approved shall be designed, constructed, operated, and 
maintained in accordance with the plans developed by the 
two governments, including those relating to the regula¬ 
tion of water levels, which are to be governed by Method 
of Regulation No. 5. 

The works on the United States side which are described 
in that Order of Approval are identical with the project 
as approved by Federal Power Commission in its order 
of July 15, 1953. 
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The International Joint Commission approval of the 
proposed power development provides in its order dated 
October 29, 1952 for the creation by the Commission of 
a Board of Control to regulate the flow of water through 
the International Rapids Section. The Commission’s 
order also provides for the establishment by the two 
governments of a Joint Board of Engineers to review and 
coordinate the plans proposed by the power entities in the 
design and construction of the power works. The two 
Boards thus provided for are further directed by the Com¬ 
mission’s order to consult together on matters pertaining 
to levels and flows of water from Lake Ontario and 
through the International Rapids Section for the purpose 
of carrying out the terms and conditions specified by the 
Commission in its order (A. 361-363) 

The applications of the United States and Canada 
(A. 73, 76, 354) stated that the power projects for which 
they sought approval would be undertaken by entities to be 
designated by the respective governments. By Parlia¬ 
mentary action in Canada dated December 21, 1951, the 
Hydro Electric Power Commission of Ontario was 
designated as the Canadian entity. The Federal Power 
Commission issued its license to the Power Authority by 
order of July 15, 1953, and the Executive Order of the 
President, dated November 4, 1953, (18 Fed. Reg. 7005), 
designated the Power Authority as the United States 
entity. 

(f) Construction of Navigation Facilities Has Been Left for 

Future Determination. 

Originally the two governments had contemplated 
development of the power project as a part of the over-all 
St. Lawrence seaway development, in accordance with the 
terms of an agreement between them dated March 19, 1941, 
which was subject to legislative approval. However, when 
the applications to the International Joint Commission 
were filed, the purely navigational features of the projects 
were omitted. (A. 194) By notes exchanged with the 
United States Department of State on June 30, 1952, 
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Canada declared its purpose to build deep-draft navigation 
facilities entirely within Canadian territory, should the 
St. Lawrence power developments be authorized, and the 
two countries agreed upon a revised allocation of costs 
(A. 68-73, 368). 

Subsequent to the issuance of the International Joint 
Commission Order of Approval, the Canadian govern¬ 
ment, by note dated November 4, 1952, notified the United 
States that it had concluded that it would no longer be 
practicable to revert to the terms of the 1941 agreement 11 
which had not as yet been ratified in either country, and 
that it therefore considered that agreement superseded by 
the action of the International Joint Commission above 
noted (A. 369). Later, on January 9, 1953, however, 
Canada stated in a memorandum to this government that 
once Canadian and United States entities had been author¬ 
ized to proceed with the power developments as applied 
for, it would be prepared to discuss the possibility of joint 
participation by the United States and Canada in the con¬ 
struction of the seaway as previously contemplated in the 
1941 agreement. 

Whether there shall be an all-Canadian seaway or a 
jointly-built United States-Canadian seaway therefore 
depends on the future action of the Congress. The 
significant fact for this case is that development of the 
power project by the New York Power Authority is the 
basis for any seaway development. Among several bills 
pending on the subject, the only one that has advanced is 
the Wiley bill, S. 2150, favorably reported to the Senate 
under date of June 16, 1953 by the Senate Foreign Rela¬ 
tions Committee (Senate Report No. 441, 83d Cong., 1st 
Sess.). The Wiley bill creates a corporation to construct 
deep-draft navigation works on the United States side of 
the International Rapids Section, but provides that such 
construction shall not proceed unless and until there are 
satisfactory assurances that the Power Authority “or 
other licensee of the Federal Power Commission ,, , “will 

l* By vote of 43 to 40 the Senate on June 18, 1952 recommitted S. J. Res. 
27, to approve the 1941 agreement, to the Senate Foreign Relations Com¬ 
mittee. (98 Cong. Rec. 7466) 
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construct and complete the dams and power works 
approved by the International Joint Commission in its 
order of October 29, 1952 (docket 68).” (S. 2150, 
§ 3(a)(2)). 

(g) All Major Objections to the Issuance of the License to the 
Power Authority Have Been Overcome. 

The original application of the Power Authority for a 
license to construct Project No. 2000 was filed with the 
Federal Power Commission on July 16, 1948. 

The Federal Power Commission refused the license at 
that time because of lack of provision for a seaway, and 
in order to submit the matter to Congress to give it another 
opportunity to approve a dual-purpose project to be built 
with United States funds. The intermediate decision of the 
presiding Trial Examiner dated December 19, 1949 
(A. 40) and the Opinion and Order of the Federal Power 
Commission dated December 22, 1950 denied the applica¬ 
tion (by a three-to-one vote) (A. 50-60) and referred the 
matter to Congress with a recomendation that the United 
States itself develop the St. Lawrence project “at the 
earliest date”, for both power and navigation. 

A Petition for Review of the Commission’s Order was 
filed in this Court by the Power Authority on March 26, 
1951 (Power Authority of the State of New York v. 
Federal Power Commission, case No. 10,972). Briefs were 
filed, but action on this Petition for Review’ was deferred 
at the request of the Pow’er Authority in order to permit 
Congress to act on bills then pending to approve the 1941 
agreement and to authorize the combined St. Law’rence 
Seaw’av and Powder Projects, under w’hich the power 
development wras to be built at Federal expense and then 
turned over to the State of New’ York against installment 
payments to reimburse the expense. Congress failed to 
take action on the pending measures during its sessions 
in 1951 and 1952, and on July 1, 1952, President Truman 
reported to Congress that the United States had applied 
to the International Joint Commission for approval of the 
pow’er phase of the project, to be built by a United States 
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entity “authorized by the Congress or by the Federal 
Power Commission” (A. 354). The Commission and the 
applicant thereafter joined in a motion to this Court for 
dismissal of the petition without prejudice, asking that 
the matter be remanded to the Commission for further 
consideration. This motion was granted on August 8, 
1952. 

Meanwhile, certain amendments had been made to the 
Power Authority Act at the New York legislative session 
of 1951 to overcome the objections raised by the presiding 
examiner in his intermediate decision. Upon rehearing, 
following the submission of the Power Authority’s 
amendment of September 22, 1952 to its original applica¬ 
tion, the presiding Trial Examiner found that the Power 
Authority Act had been appropriately amended to meet all 
previous objections, (A. 121), and in the order issued July 
15, 1953 the Commission likewise found that the applicant 
had the necessary legislative authority to apply for and 
accept a license for its proposed development. (A. 198). 
The only question now raised concerning New York law, 
and this is done by petitioners alone, is that of the Power 
Authority’s right to accept a license containing the con¬ 
dition required by section 14 of the Federal Power Act, 
respecting the price of acquisition if the United States 
should elect to take over the project at the end of the 
license period. This is dealt with in Point V of this brief. 

Central Pennsylvania Coal Producers Association, and 
Lake Ontario Land Development and Beach Protective 
Association, Inc., are the only objectors remaining after 
the five-and-a-half years that the Power Authority’s 
application has been pending. The factual features of the 
Lake Ontario Association’s objections are dealt with in 
our separate brief in Case No. 11997. The facts with respect 
to the effect on coal are stated at pages 46-51, infra-. 

(h) The Urgency of the Project. 

In recent decades, New York has lagged behind the rest 
of the country in hydro-electric development. Con¬ 
sequently, its consumers have also paid higher than 
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average rates, and been below average in the use of 
electricity. Particularly in the St. Lawrence area, power 
has been inadequate. Numerous communications from 
that area, and the testimony of the Mayor of Ogdensburg, 
underlined the necessity for prompt expansion of power 
facilities (A. 286, 341-49). 

Canada, and particularly the Province of Ontario, 
suffers from an even more acute power shortage. The 
Canadian Minister to the United States and the Chairman 
of the Hydro Electric Power Commission of Ontario both 
testified on this subject (R. 2085), and were represented 
by counsel who urged the Commission to approve the 
project without delay. (R. 3293) It is necessary at present 
to curtail customers’ use of electricity at peak periods, and 
studies show that power shortages will continue in Ontario 
until both the St. Lawrence and the enlarged Niagara 
power developments are in operation. 

The virtue of the St. Lawrence project is that it will 
provide cheap power, costing far less than steam generated 
power, whether provided by oil or coal. The result will 
be an expansion of the electric energy market beyond what 
could be expected for the present higher-priced steam¬ 
generated power. 

(i) The Federal Power Commission Opinion and Order 

Granting the License. 

The Federal Power Commission, in its opinion No. 255 
(A. 192), referred to the creation under the International 
Joint Commission order of the Joint Board of Engineers 
and the Joint Board of Control, and stated that: 

“The creation of these two Boards would remove 
any necessity for an agreement between the con¬ 
structing and operating entities of the two countries 
in any formal sense.” (A. 195) 

It found that there would be no partnership between the 
constructing and operating agencies in the two countries, 
(A. 196), and that Congress, through the Boundary Waters 
Treaty of 1909, and through the Federal Power Act has 
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provided the legal machinery whereby full authority for 
such construction and operation may be secured within the 
United States (A. 197). 

It held that the Iroquois Dam and the Barnhart Island 
Powerhouse, although only half of each would lie within 
the United States, would nevertheless “each be a dam and 
powerhouse to the extent they are constructed in the 
United States”, and that under a practical interpretation 
of the licensing provisions of the Federal Power Act the 
Commission was authorized to license the project and 
project works (A. 197-8). 

With respect to the legal authority of the State of New 
York to accept the license under the Federal Power Act, 
it held that the 1951 amendments, made after claims of in¬ 
sufficiency in this respect had been advanced by the Presid¬ 
ing Examiner in 1949, were directed to this end, that it 
was expressly authorized to accept the license under the 
Federal Power Act, and the claims of State law in¬ 
sufficiency “do not appear to be well founded” (A. 198-99). 

The opinion concluded with the statement that: 

“With the conditions which we are including in the 
license, we conclude that the project proposed by the 
Power Authority will be best adapted to a comprehen¬ 
sive plan of development for the St. Lawrence River 
and that it is in the public interest that construction 
of the project should be started and completed as soon 
as practicable.” (A. 199-200) 

In its findings the Commission set forth that the St. 
Lawrence River is a navigable water of the United States, 
subject to the jurisdiction of Congress (A. 202), that on 
the basis of estimated costs of construction and financing, 
the Power Authority could sell power from the projects 
at rates less than the cost of equivalent power from steam- 
electric generating plants, that the project is economically 
feasible, and that “the necessity for development of the 
power resources in this section of the river is urgent and 
immediate” (A. 203). It found that the Power Authority 
had presented satisfactory evidence of its financial ability 
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to construct and operate the project (A. 203). It cited 
provisions to assure that the power be made available on 
an equitable basis to consumers both in New York and 
in other portions of the United States within economic 
transmission distance (A. 205). 

STATUTES INVOLVED 

The principal statutes and Treaty involved in this pro¬ 
ceeding are the Federal Power Act, originally enacted 
June 10, 1920 (41 Stat. 1063), as amended August 26, 1935 
and August 15, 1953 (49 Stat. 803 and 67 Stat. 587), 16 
U.S.C., Section 791(a) et seq., the Power Authority Act of 
the State of New York (Title 1, Article V, of Public Au¬ 
thorities Law), and the Boundary Waters Treaty of 1909 
(36 Stat. (part 2) 2448). Copies of these documents will be 
filed with the court. 

SUMMARY OF ARGUMENT 

I 

A. The federal Power Commission was authorized to 
license the project in question. The language of Section 
4 (e) of the Federal Power Act is clear to that effect, and 
inconsistent with petitioner’s argument that the Commis¬ 
sion lacks authority to license facilities on the American 
side of an international boundary stream when any part 
of the project extends across the boundary. The history 
of the statute shows that eight amendments to exclude 
international boundaries in the Commission’s licensing 
jurisdiction were rejected, and that during the debates the 
particular portion of the St. Lawrence River involved here 
was given as an example of what the unamended statute 
would cover. There was even a general understanding 
that the Power Commission could license New York State 
to construct a power facility at this point. The 1953 
amendment to the Power Act, which excludes the Inter¬ 
national Rapids Section of the St. Lawrence River from an 
exemption from certain provisions of the statute, indicates 
a present congressional understanding that the Federal 
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Power Commission had jurisdiction to grant the very 
license now before the court. 

B. Petitioner’s arguments that various provisions of the 
statute call for a different result are not only contrary to 
the language and the purpose of the statute and the history 
referred to, but also violate the basic principle that general 
language in statutes is to be construed as operative only 
within the territory of the sovereign. There is no sub¬ 
stance to the argument that licensing the New York 
Authority constitutes the illegal granting of a license to 
Ontario-Hvdro, a non-citizen, allegedly acting as a joint 
venturer because it proposes to build the structures on the 
other side of the boundary. Nor does any provision in the 
Power Act limit the Power Commission to the licensing of 
“complete” projects. Under Section 4 (e), the Commis¬ 
sion is not limited to the construction of “complete” 
projects as defined in Section 3(11); and other provisions 
of the Act, as well as its administration by the Commissioa,* 

p indiciffe that parts of projects can be licensed. Even if it 
were assumed that only “complete” proje$£ could be 
licensed, this limitation would apply only to 'that portion 
of a project within the United States. The project here 
involved is as complete as is possible within the United 
States. The contention that other provisions of the statute 
cannot apply to an international project also has no merit. 
Each of the provisions in question, including the acquisi¬ 
tion provision in Sec. 14, can apply without difficulty to 
New York’s portion of the work. 

C. 1. Petitioner’s attack the Commission’s finding that 
the project will be “best adapted to a comprehensive plan 
for improving or developing the water-way” principally 
on the ground that this finding is inconsistent with the 
Commission’s 1950 referral of New York’s prior applica¬ 
tion to Congress. But changes in the situation between 
1950 and 1953 warranted the Commission in reaching a 
different conclusion. The Commission’s early objection 
that New York’s first proposal made no provision for 
deep water navigation had been cured by Canada’s com- 
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raitment to construct navigation facilities on the Canadian 
side. Possible defects in the New York law had been 
cured by amendment. The International Joint Commis¬ 
sion had approved the project. Congress had failed to 
follow the Commission’s recommendation that the United 
States Government undertake construction of the American 
portion of the project, and Canada had renounced its in¬ 
tention of proceeding under the 1941 Agreement. It is to 
be noted that Congress’s failure to act was on a proposal 
that the United States pay for its half of the project. 
This did not mean that Congress was opposed to construc¬ 
tion by New York of the power project at its own expense. 

2. The Commission’s findings in rejecting the claim of 
the coal interests were sufficient. The Commission con¬ 
cluded that the coal interveners have not shown that the 
out-put of any presently producing coal mine would be 
reduced by the St. Lawrence power development, or that 
fuel-burning plants to be constructed in the future would 
utilize coal. It also found that the coal interests were not 
entitled to a market protected against lower-cost fuel 
substitutes, and that their objections did not constitute a 
good reason for refusing to license the project. The Coal 
Association’s principal objection is that these statements 
were made in the Commission’s opinion and finding in 
denying the application filed by a competing applicant (No. 
2121 before the Commission: No. 11,998 in this court), 
rather than in the opinion and findings entered on the 
same day granting the application filed by the New York 
Power Authority (No. 2000 before the Commission). But 
the Commission was obviously disposing of the contention 
on the merits in relation to both cases, as was made clear 
by the order denying the Coal Association’s petition for 
rehearing after the point was called to the Commission’s 
attention. In any event, so long as all jurisdictional find¬ 
ings were made, the Commission was not required to deal 
specifically with every insubstantial contention raised by 
a party, and in dealing with consolidated proceedings 
possible technical errors which do not prejudice anybody 
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are not grounds for nullifying administrative action. 
United States v. Pierce Auto Lines, 327 U.S. 515. 

II 

The petitioner’s argument that the Commission’s order 
is unlawful because the Commerce Clause vests in Con¬ 
gress the authority to regulate foreign commerce dis¬ 
regards the fact that Congress has authorized the Federal 
Power Commission to act for it in issuing licenses for 
hydro-electric projects on navigable waters. That Con¬ 
gress intended this authority to apply to the St. Lawrence 
River project has already been pointed out. 

m 

A. Nothing in the project approved by the Commission 
violates the Compact Clause of the Constitution.. There is 
nothing to the contention that the New York Authority is 
entering into an agreement with a foreign government. 
Petitioners have never stated what that agreement is, and 
the record discloses no agreement. The construction is to 
be under the supervision of an agency created by the Inter¬ 
national Joint Commission, and the construction follows 
the plans previously designed by the United States Army 
Corps of Engineers. The necessary coordination of con¬ 
struction will thus result from the activities of the inter¬ 
national agency. An International Board of Control is also 
to regulate the flow of water after the project is completed. 

B. Furthermore, any possible agreement between the 

Power Authoritv and Ontario Hvdro would be merelv 

* » •> 

incidental and ancillary to the accomplishment of a project 
sponsored by the United States under the Boundary Waters 
Treatv of 1909. Anv such incidental agreement would 
not be an international compact requiring separate con¬ 
gressional approval. Cf. Virginia v. Tennessee , 148 U.S. 
503; Pigeon River Improvement Co. v. Cox, 291 U.S. 138. 

C. Anv such incidental agreement between the Power 
Authoritv and Ontario Hvdro would in anv event have been 

» V V 
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granted the implied approval of Congress. Many cases 
establish that the consent necessary under the Compact 
Clause can be implied as well as express. In the first place, 
any arrangements preliminary or incidental to carrying 
out a project approved by the International Joint Com¬ 
mission would seem to be authorized by the 1909 treaty 
establishing that Commission. Secondly, the provisions of 
the Federal Power Act, particularly when read in the light 
of the original and current history of that statute which 
manifests the congressional intention as to New York’s 
development of power resources of the St. Lawrence, -would 
seem to constitute the consent of Congress to any ancillary 
agreements necessary to effectuate the authority obtained 
from the Federal Power Act. 

IV 

A. Petitioners cannot challenge the decision of the Inter¬ 
national Joint Commission. American courts have no 
jurisdiction to pass upon the decisions of international 
tribunals. Birot a v. Mac Arthur, 338 U.S. 197; Z and F 
Assets Cory. v. Hull, 114 F. 2d 464, 72 A.D.C. 234, affirmed, 
311 U.S. 470. In any event, the International Joint 
Commission clearly had jurisdiction to approve the 
construction of the structures here involved. Petitioner 
argues that the treaty is inapplicable to obstructions 
crossing the international boundary, and that it cannot 
apply where the two countries are not in disagreement. But 
the language of the treaty, its present interpretation by the 
two nations who are parties to it, and long interpretation 
by the International Joint Commission (except in a single 

early case) are inconsistent with both of these contentions. 

• 

B. Petitioners argue that the license granted by the 
Power Commission and the approval by the International 
Joint Commission are unlawful because predicated upon 
certain exchanges of notes constituting executive agree¬ 
ments not approved by Congress. But the power project 
is clearly authorized by the Power Act and Treaty of 1909 
and does not depend upon any executive agreement. Such 
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preliminary negotiations as there were for the purpose of 
preparing a submission to the International Joint Commis¬ 
sion and of eliminating potential disagreements in advance 
do not constitute executive agreements in the sense in 
which that term is commonly used. And if it be assumed 
that these preliminary exchanges are executive agree¬ 
ments, they find authority in the 1909 Treaty, which 
obviously did not contemplate that the two nations had to 
proceed in isolated ignorance of each other’s proposals 
prior to submission to the International Commission. Thus 
the case does not present any question as to whether the 
executive, apart from the treaty, could enter into the 
arrangements in question. Finally, even if the executive 
action were not deemed to be authorized by the treaty, it 
would be a proper exercise of the President’s power in 
the field of foreign relations. This plainly must include 
the authority to enter into preliminary negotiations and 
agreements as to what shall be submitted to an inter¬ 
national tribunal. 

V 

The contention that the Power Authority cannot, under 
New York law, accept a license having the conditions re¬ 
quired by Section 14 of the Federal Power Act is refuted 
by a 1951 amendment to the New York statutes enacted 
for the express purpose of overcoming this and other 
objections to the granting of a federal license to the 
Authority. The language of this amendment, as well as 
its construction by the Governor and Attorney General of 
New York, are sufficient answers to the petitioners’ 
contention. 


ARGUMENT 

INTRODUCTORY 

These cases come before the Court at this time by reason 
of the granting of the respondent’s motion to advance. 
When the motion was argued, on November 19, the 
Attorney General presented the views of the Secretary 
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of State on behalf of the governments of the United States 
and Canada urging expedition of the litigation so as to 
permit, if possible, commencement of construction of the 
project during the 1954 construction season, which means 
during the summer months. Argument in December was 
requested in order to permit the Supreme Court to act 
upon any petition for certiorari before adjournment in 
June. The schedule which was described to this Court 
during the argument on the motion as making a December 
argument necessary if this objective were to be attained is 
set forth in the note below. 2 

A. Preliminary Analysis. 

These are proceedings to set aside an order of the 
Federal Power Commission, which, as we shall show, is 
plainly authorized under the Federal Power Act. Some 
of the contentions raised by petitioners and answered in 
this brief deal, however, with issues not usually found in 
Federal Power cases, issues relating to such matters as 
treaties, executive agreements and the Compact Clause of 
the Constitution. 

Under Section 23(a) of the Federal Power Act (16 
U.S.C. 816) the license of the Federal Power Commission 
is required in order “to construct, operate, or maintain 
any dam * * * power-house or other works incidental 
thereto across, along, or in any of the navigable waters 
of the United States.” So long as no federal funds 
are needed, no further Congressional approval is required. 

Apart from this licensing requirement on the national 
level, international law requires Canada’s consent to 
structures on the American side of the international 
boundary since they may affect the natural flow and level 
of waters on the Canadian side, and vice versa. In inter- 

2 For the Supreme Court to act on a petition for certiorari by June 1, the 
petition must be filed no later than May 15, which would allow respondent 
ten days to answer instead of thirty. On the necessary assumption that the 
full time would be taken, the ninety days in which a petition for certiorari 
can be filed must therefore begin to run no later than February 14. Sub¬ 
tracting the fifteen days available for a petition for rehearing under this 
Court’s Rule goes back to January 31, without allowing any time for this 
Court to pass upon the petition for rehearing. 


national intercourse, the mutual consent to the building 
of structures in a boundary stream is ordinarily given by 
diplomatic means, a treaty or a less formal agreement, 
such as an exchange of notes. The Boundary Waters 
Treaty of 1909 (36 Stat. (Part 2) 2448) has entrusted this 
function to an international tribunal, the International 
Joint Commission. The function of the Commission, in 
approving a structure in an international river, consti¬ 
tutes in effect the reciprocal consent of the adjoining 
countries, i.e., the consent of Canada to the dam on the 
American side of the river and the approval by the United 
States of the Canadian part of the structure. 

Before this Court is the review of the permit by the 
United States to build an obstruction on the United States 
side, i.e., the license of the Federal Power Commission 
under the Federal Power Act. The issues dealing with the 
International Joint Commission, its jurisdiction, and the 
methods employed in invoking its jurisdiction are plainly 
extraneous and should not be permitted to distract from 
the basic simplicity of the case. 

We intend to discuss the other questions raised in order 
to demonstrate that none of petitioners 7 objections have 
any merit. Nevertheless we think that the case should be 
kept in proper perspective—which means that if the con¬ 
sent of the Congress of the United States, acting through 
its chosen agent, the Federal Power Commission, has been 
lawfully granted, no United States citizen is entitled to 
complain to a United States court as to the manner in 
which the consent of Canada has been manifested. An 
American citizen “is not in a position to invoke the rights 
of other governments * * V 7 Skiriotes v. Florida, 313 
U.S. 69, 74. 

One other matter may be noted preliminarily. It will 
doubtless be asserted that Congress has for vears had 
before it the problem of the development of the St. 
Lawrence Fiver and has failed to approve any project. 
But the recommendations presented to Congress always 
were for plans for the construction by the United States 
either of a combined seaway and power project or of a 
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seaway alone, either of which would have involved federal 
financing to the extent of several hundred million of 
dollars. Congress never has been called upon to consider 
whether the power project alone should be developed with¬ 
out cost to the United States but by a licensee of the 
Federal Power Commission—presumably because under 
the Federal Power Act no separate congressional approval 
of such a project, which required no congressional appro¬ 
priation, was necessary. Indeed, when the Federal Water 
Power Act of 1920 was enacted, its sponsors foresaw and 
apparently approved the possibility of New York State 
development of the power resources of the St. Lawrence 
under a license to be granted by the federal agency. See 
pp. 28-35, infra. 

B. The Interest and Standing of the Petitioners. 

In these cases a competing applicant, an association of 
riparian landowners, and an association of coal producers, 
are seeking to annul the order of the Federal Power Com¬ 
mission licensing the New York State Power Authority 
to construct and operate a powder project on the United 
States’ side of the St. Lawrence River. 

The tremendous benefits to the people of the United 
States and also to Canada which -will result from the pro¬ 
posed project have been described in the Statement of the 
Case, pp. 3-7, 11-12, supra. By contrast, the interests of 
the various petitioners are obviously very slight. A brief 
analysis of the manner in which the three petitioning 
groups are affected will indicate the limited extent of their 
interests in this controversy. As to some of them, there is 
serious doubt as to their standing to raise the various 
substantive questions presented. 

1. The competing applicant, Public Power and Water 
Corporation, petitioner in No. 11,998, of course, has stand¬ 
ing to challenge the Commission’s denial of a license to it. 
But if the Court finds, as is argued in our brief in No. 
11,998, that the Commission acted lawfully in according 
New York its statutory preference, and in concluding that 
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the Public Power and Water Corporation was completely 
unqualified for the project in any event, Power and 
Water’s interest in this litigation comes to an end. It has 
not argued and has no standing to argue that the project 
which it was seeking a license to operate cannot be 
authorized at alL 

2. Petitioner in No. 11,997, the Lake Ontario Land 
Owners’ Association, also has a limited interest in this 
controversy. Its fear is that the level of Lake Ontario 
may, when the project is completed, exceed 247.38 feet 
above sea level, and cause damage to water front property. 
Except for this fear, it is probable that the Land Owners’ 
Association would not oppose the project on the merits. 
But, as is pointed out in our brief in No. 11,997, (a) no 
evidence was introduced by petitioner to show that the lake 
would exceed such a level to any greater extent than if 
the project were not constructed; (b) on the contrary, 
the plan for control of the water contemplates stabilizing 
Lake Ontario levels so that they would not reach their 
present maxima or minima; (c) authority to control such 
water levels rests with the International Joint Commis¬ 
sion, not with the Federal Power Commission; (d) a 
separate proceeding is pending before the International 
Joint Commission in Docket 67 to consider the question 
of water levels: (e) the International Joint Commission 
has continuing jurisdiction to adjust the formula adopted 
to give greater protection to the riparian interests if that 
should be found to be in the public interest, and (f) in any 
event, if riparian land should be flooded to any greater 
extent than would otherwise be the case, the landowners 
would be entitled to compensation. If for any or all of the 
above reasons the landowners have not established that 
they will be injured by the project, they would seem to 
have slight basis for appearing as an aggrieved party to 
challenge the general validity of the Federal Power Com¬ 
mission order. 

3. Petitioner in No. 11,999 is the Central Pennsylvania 
Coal Producers’ Association. Their objection to the power 
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project is that the cheaper hydroelectric power will re¬ 
place their coal as a source of energy. They assert that 
the area to be served by the project constitutes their 
principal market, that the annual output of hydro power 
will be the equivalent in energy of 2,622,400 tons of coal 
annually, and that the cheaper hydro power will drive that 
amount of coal from the market, causing a loss of 
$7,541,732.00 in annual wages to coal mine workers 
(A. 319). 

If the Coal Producers’ Association had actually proved 
that any such losses would occur, there could be little 
doubt as to its standing as an aggrieved party. In National 
Coal Association v. Federal Power Commission, 191 F. 2d 
462, 89 App. D. C. 135, this Court held that coal producers 
had standing to oppose a certificate of necessity to a 
natural gas pipe line company, upon the basis of undenied 
allegations that if the certificate was issued natural gas 
would replace coal as a fuel in substantial quantities. But 
in this case the Federal Power Commission found that it 
had not been established that the hydroelectric project 
would result in any loss to the coal producers due to dis¬ 
placement of coal produced energy by energy from this 
project. The Commission found specifically (A. 226): 

(9) There is no evidence that the ouput of any coal 
mine now in production or the hours of employment 
of any coal miners now working would be reduced by 
reason of the construction and operation of the St. 
Lawrence power plant or that the plant output of 
electric energy will displace in whole or in part the 
output of any electric generating plant now using 
coal for power generation, nor has it been shown that 
either the coal producers or the mine workers would 
be adversely affected by the construction and opera¬ 
tion of the St. Lawrence power plant. 

The defect in the Coal Association’s reasoning—that the 
hydropower is the equivalent of a certain amount of coal, 
and that therefore that amount of coal will be displaced—is 
that it simply does not follow that the entrance of 700,000 
kw of hydro capacity into the market by 1959-1960, when 
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the hydro project can be completed, means that the demand 
for coal will be reduced. The coal with which the petition¬ 
ing Association is concerned is that sold to utilities for 
the production of electric energy. The uncontradicted 
evidence in the record is that by the time the project is 
completed, the demand for power in the affected market 
area, will have grown by substantially more than the 
power to be produced by the St. Lawrence Project. (A. 
386). Thus the power requirements in the area to be 
supplied by the St. Lawrence project will have grown to 
13,150,000 kw by 1960 while the presently available supply 
has been estimated at only 9,605,000 kw. The 700,000 kw 
expected to be realized from the project thus will provide 
only 1/5 of the expected need for an additional supply of 
3,545,000 kw. 3 Moreover, it has been the common experi¬ 
ence that an increase in the supply of hydroelectric power 
is accompanied by a far larger surge in the consumption 
of fuel generally, including coal (A. 335-336, Exh. 135 
at A. 386). 

It may also be asserted that even though the result of 
this increase in demand may be to prevent any actual 
decrease in the demand for coal, the coal producers will 
be aggrieved because the hydroelectric power will cut into 
the possible expansion of the demand for coal for power 
purposes. But the Coal Association’s own witness, its 
Executive Director and Secretary (A. 316), admitted that 


3 Cf. Engineering Report prepared in connection with the Project, Exh. 106, 
p. 30 (not in printed appendix) 


“By 1960 


Power Supply Area Total 
(thousands of k.w.) 


Requirement 

Supply 


13,150 

9,605 


Additional Need 3,545 

Utilisation of Project Power Output 

77. From the foregoing data on additional power needs it is apparent that 
in the five-year period from 1956 to 1960 considerably more generating 
capacity will be needed than can be provided by the St. Lawrence project. In 
fact, either the New York or the New England area separately could, in the 
five-year period, readily absorb the output of the St. Lawrence plant. It is 
seen" from the figures that about 3,500,000 kilowatts of power will be needed 
in the combined area between 1955 and 1960, and, therefore, it is evident 
that the 700,000 kilowatts of dependable capacity at the project on the 
United States side could be utilized as fast as units could be installed.” 
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“at the present time the coal is more expensive (than oil) ” 
(A. 324), and that “if they were going to use fuel they 
would probably use oil instead of coal” (A. 327). See also 
the testimony of a Federal Power Commission witness that 
he did not know whether the St. Lawrence power would 
displace coal or oil or gas, that it “could displace coal spe¬ 
cifically as one of the fuels” (A. 339), but that coal has 
been “losing out in favor of gas and oil for electric gener¬ 
ation” (R. 3011) This strongly suggests that any new elec¬ 
tric power plants constructed in the market area in the 
future, would, irrespective of the St. Lawrence project, 
not use coal as a fuel, and that accordingly it would not be 
the project but the preference for natural gas and oil which 
would deprive coal of a share in the increase in the market. 
The Commission found that (A. 224): 

The coal interveners have not shown that any coal 
producers or mine workers would be injured in the 
slightest by the distribution of electric power from the 
proposed project, or even that if this project is not 
constructed the fuel-burning generating plants which 
must be constructed in the future as substitutes would 
utilize coal. 

This evidence indicates that the Commission’s findings 
(A. 226) that the St. Lawrence Project would not curtail 
the demand for coal and that the Coal Producers’ Associa¬ 
tion is therefore not aggrieved is not unreasonable in the 
light of the record as a whole. Plainly, the petitioning 
Coal Association has not proved its assertion that each 
kilowatt of electrical energy generated on the St. Lawrence 
will automatically displace an equivalent amount of coal 
as fuel. Indeed, there must be grave doubt as to vrhether 
the hydroelectric project will cause the coal producers to 
lose any customers, present or future. It would seem to 
follow that the coal producers, who are at most indirectly 
affected, have not sustained the burden of showing that 
they are an aggrieved party entitled to challenge the 
legality of the St. Lawrence Project. But whether or not 
they lack standing, it is clear that the evidence presented 
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by the Coal Association as to the injury to the coal interests 
would be entitled to little or no weight as a reason for 
depriving the public of the benefits of the low-cost hydro¬ 
electric power needed to fill the demands of the expanding 
market. See pages 46-51, infra; National Coal Association 
v. Federal Power Commission, 191 F (2) 462, 467, S9 App. 
D.C. 135. 

The Commission found that (A. 224): 

* * * The basic claim of these interests appears to be 
that they should have protected markets for the sale 
of coal, notwithstanding the availability of fuel sub¬ 
stitutes which cost less for like heat units. Within the 
limited responsibilities assigned to us under Part I 
of the Federal Power Act, the public interest would 
require the most economic and efficient use of natural 
resources. Our sympathy for those coal interests 
whose markets mav be dwindling should not blind us 
to the broader public benefits which can be obtained 
through orderly and comprehensive development of 
water power resources if power can be more eco¬ 
nomically produced thereby. We are unable to find 
that the coal interests have demonstrated any reason¬ 
able basis for further consideration as interveners. 

L 

THERE IS NO MERIT IN P E TIT I ONER'S CONTENTION THAT THE 
COMMISSION'S GRANT OF A LICENSE IN THE INSTANT 
CASE IS NOT AUTHORIZED BY THE FEDERAL POWER ACT. 

A. The Commission Is Empowered by Section 4(e) of the 
Federal Power Act to License Project Works Located 
Within the Boundaries of the United States. 

Petitioner argues that because part of the facilities 
necessary to the construction of power dams on the St. 
Lawrence would be constructed in Canada by the Hydro- 
Electric Power Commission of Ontario, the Federal Power 
Commission is without authority to issue a license for that 
portion of the project located within the boundaries of the 
United States. Petitioner argues that the Commission 
lacks authority to license facilities in an international 
boundary stream when any part of the project extends 
across the international boundary. 
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Such contentions are entirely without merit. The pro¬ 
visions of the Federal Power Act and the legislative his¬ 
tory clearly show that the Federal Power Commission has 
full authority to license the project works proposed by 
the Power Authority, notwithstanding the fact that such 
facilities would be located in an international boundary 
stream and would be effectively operated only if cor¬ 
responding facilities are constructed on the Canadian side 
to insure full development. 

The determinative provisions of Section 4, deleting un¬ 
necessary words, are: 

The Commission is hereby authorized and em¬ 
powered 

• • • 

(e) To issue licenses ... to any State or munici¬ 
pality for the purpose of constructing, operating and 
maintaining dams, water conduits, reservoirs, power 
houses, transmission lines, or other project works nec¬ 
essary or convenient . . . for the development, trans¬ 
mission, and utilization of power, across, along, from 
or in any of the streams , or other bodies of water 
over which Congress has jurisdiction under its author¬ 
ity to regulate commerce with foreign nations and 
among the several States . . . [Italics supplied] 

The language of Section 4(e) is plain. Congress has 
provided, in the section, for licensing “dams • * * power¬ 
houses, * * * or other project works”. It is difficult to 
conceive of language which would more clearly include the 
dams and power houses to be constructed in the St. Law¬ 
rence River. And unquestionably Congress has jurisdic¬ 
tion under the Commerce Clause over structures “in” the 
American side of that river. 

If there could be any doubt as to this, it would be dis¬ 
pelled by the legislative history of the bill which became 
the Federal Water Power Act (H. R. 3184, 66th Cong., 1st 
Sess. 1919), and predecessor bills. This shows that the 
Commission’s licensing powder was particularly intended 
to include the international section of the St. Lawrence 
River. 
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The legislative history during the period immediately 
preceding passage of the 1920 Act reveals at least eight 
attempts to exclude international boundary streams from 
the Commission’s licensing jurisdiction. All of these pro¬ 
posed amendments were rejected. 4 The debates on these 
proposed amendments to exclude international boundary 
streams from the bill reveal that it was with the power 
at Niagara Falls and on the St. Lawrence that the spon¬ 
sors of the amendments were primarily concerned. In 
the first proposal in 1918 specific reference was made (56 
Cong. Rec. 9768) to the Long Sault Rapids section, as fol¬ 
lows : 


Mr. Humphreys: Mr. Chairman, I move to amend, 
page 29, line 7, after the word “states,” by inserting 
“except boundary streams.” 

# • • 

Mr. Humphreys: Now, Mr. Chairman, this includes 
the Rio Grande, the St. Lawrence, the Niagara 
River- 

Mr. Sims : And the St. Croix. 

Mr. Humphreys: Yes; the Detroit River, St. Mary’s 
and so forth. Now, Mr. Chairman, for 10 years the 
Aluminum Co. of America has been knocking at the 
door of Congress for the right to destroy the Long 
Sault Rapids in the St. Lawrence River by construct¬ 
ing a dam there for the purpose of developing water 
power. That was 10 years ago and it was estimated 
then that it would cost $45,000,000. Just how many 
more millions it will cost now, I am not prepared to 
say. They propose to develop at that one particular 
point 500,000 horse-power, the largest water power de¬ 
velopment proposition in this country, I believe, not 
excepting Muscle Shoals. They have come here re¬ 
peatedly and asked Congress for the privilege of de¬ 
veloping that power, and every time Congress has 
refused to grant it and refused for good reasons . . . 

Particularly pertinent are the remarks in 1920 of Senator 
Nelson, member of the Committee in charge of the bill 


4 (1) 56 Cong. Rec. 9768, 9769. (2) 56 Cong. Rec. 9772. (3) 56 Cong. Rec. 
9814. (4) 56 Cong. Rec. 10038, 10046. (5) 56 Cong. Rec. 10046. (6) 58 

Cong. Rec. 2027, 2034. (7) 59 Cong. Rcc. 1101. (8) 59 Cong. Rec. 1483, 1495. 
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which became the Federal Water Power Act in opposition 
to the amendment designed to take out the international 
boundary streams from that bill. He said (59 Cong. Ree. 
1493): 

I have not seen all of the St. Lawrence River, but 
from the little I have seen of it, say from the eastern 
end of Lake Ontario as far as the mouth of the Ottawa 
River, I know it is a great big broad stream, full of 
islands. In fact, in the upper portion near its outlet 
into Lake Ontario there is for miles and miles an 
archipelago of islands. When it comes to the improve¬ 
ment of that river, the boundary existing in the thread 
of the stream itself, it is not always possible in laying 
out a scheme of navigation among all the islands in 
that great river to tell on just which side of the center 
channel the improvement may be. It may be that part 
of it must be on the Canadian side and a part on our 
side. But in all events it strikes me that is an improve¬ 
ment that ought to be carried on by the United States 
Government in the interest of ocean navigation. 

In order that the Water Power Commission may 
have an opportunity to consider the matter , in section 7 
of the bill in the last paragraph, there is a provision 
. . . [and he goes on to read what is now Section 7(b) 
of the Act]. 5 [Italics supplied] 

Senator Nelson further stated (59 Cong. Rec. 1493-4): 

Under this bill there is created a great water-power 
commission consisting of the heads of three of the 
great departments of the Government—the Secretary 
of War, the Secretary of the Interior and the Secretary 
of Agriculture. That commission is to pass on all 
water power questions in the entire country; and I 
cannot, for the life of me, see any reason why Niagara 
Falls and the water power possibilities of the St. 
Lawrence River should not come under the jurisdic¬ 
tion of the Commission. * * * I have faith that this 
Water Power Commission will manage Niagara Falls 
and the St. Lawrence River development as fully and 
honestly as I believe they will manage all other im¬ 
provements. * * * 

3 Sec. 7(b) provides that the Commission shall not approve any application 
for any water power project which in the judgment of the Commission should 
be developed by the United States itself, but shall make the necessary exam¬ 
inations of the costs of the proposed development and submit its findings and 
recommendations to Congress concerning such development. 
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These remarks, especially the reference to Section 7(b), 
show that Senator Nelson recognized that it was up to 
the Commission in the first instance to decide whether or 
not there should be non-Federal or Federal construction 
of the St. Lawrence River, when part of the facilities might 
be in Canada and part in the United States. For he an¬ 
swered those who had supported the amendment because 
they advocated Federal development of such streams, that 
their purpose would be attained in Section 7(b) of the 
Act without the excluding amendment. 

Moreover, during the debates on the last proposal to 
exempt boundary waters from the provisions of the Federal 
Water Power Act of 1920, it was suggested that the State 
of New York might wish to develop the power resources of 
the St. Lawrence by obtaining a license from the Federal 
Power Commission. The following colloquy showed that 
both the sponsors and the opponents of the amendment 
recignized that New York could be granted a license (59 
Cong. Rec. 1492): 

Mr. Wadsworth. Of course, the Senator asks me a 
question directed at conditions which arise quite a 
long distance from now. My own impression is, as to 
a power so enormous as that which may be developed 
in the St. Lawrence River, that the State of New York 
should develop it under a permit issued by the Federal 
Government. 

Mr. Norris. I would not have any objections to that. 

Mr. Wadsworth. They have a right under the hill 
to do it. Let me remind the Senator of another thing 
when he suggests the Federal Government doing it. 
The Supreme Court of the United States, in a case 
having to do with this very place on the St. Lawrence 
River, has handed down a decision to the effect that 
these waters are held in trust for the people of the 
State of New York and that the Federal Government 
does not own the waters. 

Mr. Norris. I would be as well satisfied if the State 
of New York developed the power and owned it, and 
then let them handle it. 

Mr. Lexroot. They can do it under the bill. 

Mr. Norris. I doubt that somewhat. I presume 
technically they could; but does the Senator think that 
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the State of New York would make application now, 
if we pass the bill as it stands, to do that thing? 

Mr. Wadsworth. I do not know, of course. 

Mr. Norris. If I knew that , I would he glad to give 
them the opportunity to do it. [Italics supplied] 

At this point in the debate Senator Lenroot, the leader 
of the conservationists, rose in support of one of the de¬ 
feated proposals to exclude boundary waters to argue that 
the Federal Water Power Commission to be created might 
prevent the development of navigation in the St. Lawrence 
River by granting a license to the State of New York. His 
remarks establish beyond question that the Congress con¬ 
sidered that in passing the Water Power Act it was elimi¬ 
nating the necessity for any further action by it in con¬ 
nection with power development in the St. Lawrence River. 
He stated (59 Cong. Rec. 1494): 

Now, getting down to this amendment, I am very 
much surprised that my good friend from Minnesota, 
in so far as the St. Lawrence River is concerned, at 
least, is willing that the commission created by this 
bill should take jurisdiction of the St. Lawrence River, 
especially after wiiat w-as said by the Senator from 
New- York, that under the bill the State of New York 
itself could apply for a license and develop this w-ater 
power. The senator knows that the only opposition 
that thus far has appeared against the St. Lawrence 
River project comes from the same State of New- York, 
and the Senator knows that under the provisions of this 
bill if the State of New- York gets a license to develop 
that water pow-er it is absolutely in conflict w-ith a 
comprehensive scheme of improvement for ocean navi¬ 
gation. * * * Is the Senator willing to surrender the 
control of Congress over that project, in which he and 
I are so much interested, into the hands of three men, 
with the pow-er to block for all time the completion of 
that project # * * ? 

Mr. President, for the reasons that I have given, 
this amendment ought to be adopted. 

Despite Senator Lenroot’s views, the amendment was 
defeated. 
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The fact that Congress rejected these attempts to remove 
the St. Lawrence project (and others in international bound¬ 
ary streams) from the bill which became the Federal Water 
Power Act and from predecessor bills, would seem to be 
conclusive as to the Federal Power Commission’s judis- 
diction over such projects. 

During the course of this debate the Senators manifested 
their recognition of the fact that any development of the 
St. Lawrence River by New York would require interna¬ 
tional arrangements. Senator Norris referred to the fact 
that “In the development of that tremendous power, * • * 
we must, in order to develop it, be in partnership as it were 
with another Government, * * *” (59 Cong. Rec. 1491). 
Senator Wadsworth suggested “that the State of New 
York should develop it under a permit issued by the Federal 
Government.” Senator Norris stated (p. 1492): 

Now, here is a proposition which involves another 
nation. The dams have got to be constructed by an 
agreement with Canada. It will be necessary to get 
the consent of the Federal Government and also of 
the Canadian Government as to the location of the 
dams, as to their size, and also as to how the power 
and the commerce shall be handled. * * * Where is the 
State going to come in? 

Senator Nelson made a similar statement (ibid, see p. 
63, infra). 

This discussion of the “dams * # * to be constructed by 
an agreement with Canada” would seem obviously to refer 
to dams running from one side of the river to the other. 

That this cooperation with Canada would take the form 
of submission for approval to the International Joint Com¬ 
mission as well as to the Federal Power Commission was 
recognized in the First Annual Report of the latter on 
November 8, 1920, which approved a report of its General 
Counsel defining its relationship with the International 
Joint Commission as follows (First Annual Report, Federal 
Power Commission, p. 50): 

The Federal Water Power Act can not properly be 
construed as superseding or modifying in any way the 
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provisions of the treaty, or as limiting in any way the 
authority of the International Joint Commission. 

It follows, therefore, that if a particular power proj¬ 
ect, within the jurisdiction of the Federal Power Com¬ 
mission, is so situated that its development affects the 
boundary waters it becomes necessary that such project 
should not only be licensed by the Federal Power Com¬ 
mission, but should, also be approved by the Inter¬ 
national Joint Commission. In other words, the power 
project may not be constructed except with the author¬ 
ity of the Federal Power Commission acting as an 
agency of the United States, and of the International 
Joint Commission acting as a joint agency of the 
United States and of the British Government. 

See also to the same effect the statement of Representative 
Alben W. Barkley of Kentucky (58 Cong. Rec. 2032): 

I think the jurisdiction with respect to these inter¬ 
national boundary streams that will be exercised by 
the commission which we create in this law will be sub¬ 
ject to the provisions of the treaty already in force be¬ 
tween the United States and Canada or any other 
country * * *. 

Before the Co mm ission this petitioner referred to state¬ 
ments in the debates as showing an “understanding that 
the jurisdiction being conferred upon the Federal Power 
Commission with respect to international streams was lim¬ 
ited to the licensing of projects located entirely within the 
United States side of such boundary streams”, 6 citing 56 
Cong. Rec. 10041, 58 id. 2032, 59 id. 1485, 1486, 1490, 1493. 
Of course, the Federal Power Commission can license only 
projects within the United States. Nothing on the pages 
referred to suggests, however, that licenses could not be 
issued for the United States portions of projects to be co¬ 
ordinated with Canadian construction on the northern side 
of the river. The most that can be said is that some of the 
passages cited contain references to wing dams which would 
be located only on one side ( e.g., Senator Nelson, 59 Cong. 
Rec. 1493). But they do not exclude dams from shore to 
shore. Certainly it would take more than the inferences 
which petitioner seeks to draw from these few passages to 


6 Coal petitioner ’a brief before the Commission, p. 7. 
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overcome the solid evidence of congressional intent con¬ 
tained in the statute itself, the defeat of the many proposals 
to exclude boundary rivers, and the definite manifestations 
of intention which we have quoted from the legislative de¬ 
bate. Indeed, the few excerpts cited by petitioner, even if 
they supported its contention, could not prevail over the 
clear language of the statute. 

That Congress is presently of the view that the Federal 
Power Act extends to this very project appears from an 
amendment to the Act adopted in August 1953. Pub. L. 278, 
c. 503, 83d Cong., 1st Sess. This amendment excluded cer¬ 
tain state and municipal licensees from the provisions of 
Sections 14 and 4 (b), which permit future acquisitions by 
the United States and contain accounting requirements. 
Congress refused to exclude the St. Lawrence project from 
the requirements of these sections of the Act, and expressly 
provided “that the provisions of Sections 14 and 4(b) 
should continue to be applicable to any license issued for a 
hydroelectric development in the International Rapids Sec¬ 
tion of the St. Lawrence River”. This proviso would be 
meaningless if Congress itself did not interpret the licens¬ 
ing provisions of the Federal Power Act as applicable to a 
hydroelectric project in the International Rapids Section 
of the St. Lawrence River. Indeed, since Congress had full 
knowledge at that time that the Power Authority of New 
York was the only public applicant for a license on the St. 
Lawrence, its direction that Section 14 should continue to 
apply to such a license necessarily indicates an understand¬ 
ing that the Federal Power Commission had jurisdiction to 
grant the very license which is now before this Court. 

B. Petitioner’s Arguments as to Why the Federal Power 
Act Does Not Authorize the Granting of the License 
Here Involved Are Entirely Without Substance. 

Petitioner has advanced a number of arguments as to 
why the Federal Power Act should not be given the con¬ 
struction called for by its language and history, as set forth 
in the preceding portion of this brief. None of these con¬ 
tentions have any substance. 
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Preliminarily it may be stated that many of petitioner’s 
arguments seem to fail to recognize a basic principle of 
statutory construction—that even unlimited general lan¬ 
guage in statutes is to be construed as operative only with¬ 
in the territory of the sovereign. Foley Bros. v. Filardo, 
336 U. S. 281, 285; United States v. Spelar, 338 U. S. 217. 
Objections that the various provisions of the Federal Power 
Act cannot be applied to the Canadian part of this project— 
as of course they cannot—fall for this reason alone. In 
addition, petitioner’s arguments disregard the basic prin¬ 
ciple that a law should be given a sensible construction 
which will enable it to accomplish the legislative objective; 
in this case the purpose of Congress clearly was to foster 
the development of the nation’s hydroelectric resources in 
the most practical manner, and the St. Lawrence River 
unquestionably constitutes one of the most important of 
such resources. 

1. The argument that Ontario-Hydro is a non-citizen joint- 
venturer with the New York Power Authority. 

Petitioner argued that Section 4 (e) of the Power Act 
authorizes the granting of licenses only to “citizens of the 
United States, or to any association of citizens, or to any 
corporation organized under the laws of the United States 
of any State thereof, or to any State or municipality,” that 
Ontario-Hydro is a joint-venturer with the New York State 
Power Authority in the development of this project, and 
that therefore to grant the New York Authority a license 
is in substance to license a non-citizen in contravention of 
the statute. 

It is, of course, true that the over-all plan for the develop¬ 
ment of the St. Lawrence will be a joint enterprise on behalf 
of the United States and Canada. But, as we show in 
Point III, infra, pp. 53-6, the New York Authority is en¬ 
tering into no agreement with Canada or Ontario-Hvdro. 
There is clearly no joint venture or partnership in a legal 
sense. There is no common management, no sharing of 
profits or losses. There will be separate generating plants, 
operated independently. Only the water of the river is to 
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be shared, and the allocation and flow of the water will be 
governed by the procedures established under the Treaty 
of 1909 and the International Joint Commission established 
thereunder. The fact that the New York and Ontario au¬ 
thorities will build and divide costs in accordance with an 
integrated plan developed by the two national governments, 
so that the structures on each side of the boundary will fit 
together, does not make them joint venturers, in the sense 
that the New York Authority can be regarded as acting in 
the United States on behalf of Ontario-Hydro. 

Finally, even as a matter of bare verbiage, there is noth¬ 
ing to the contention. For Section 4(e) permits the licens¬ 
ing of (1) citizens, (2) American corporations, and (3) 
“any State or municipality.” Section 3 (7) defines mu¬ 
nicipality as including an “agency of a State” authorized 
to carry on the business of developing power. The New 
York Authority clearly falls within that category. Nothing 
in the statute narrows the ordinary meaning to be given 
these words. 

2. The argument that the Commission can license only a 

“complete project”. 

Petitioner argued before the Commission that Section 
3 (11) of the Federal Power Act, defining the term “proj¬ 
ect”, proves that licensing under Section 4 (e) was to be 
limited to “complete” projects, and that since part of this 
project is to be located in Canada, the New York Authority 
was not seeking a license for a complete project. 

(a) Even if Section 4 (e), or any other provision of the 
Act, did provide that only “complete” projects would be 
licensed—which they do not—they would obviously have 
been intended to apply only within the territory of the 
United States. See Foley Bros. v. FUardo, 336 U. S. 281, 
285, where the Supreme Court said: 

The canon of construction which teaches that legis¬ 
lation of Congress, unless a contrary intent appears, 
is meant to apply only within the territorial jurisdiction 
of the United States, Blackmer v. United States, supra, 
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at 437, is a valid approach whereby unexpressed con¬ 
gressional intent may be ascertained. 

Congress would not have contemplated that a license issued 
by a branch of the United States Government would extend 
to works in foreign countries. So “complete” would have 
meant “complete” insofar as was possible within the 
United States. And it is precisely such a project, as com¬ 
plete as possible within the United States, that the Commis¬ 
sion has authorized in this case. 

(b) In any event, nothing in the statute prevents the 
Commission from licensing parts of projects, as it has fre¬ 
quently done. 7 

Petitioner’s reliance is upon the word “complete” in Sec¬ 
tion 3 (11), which defines “project” as meaning “complete 
unit of improvement or development, consisting of a power 
house, all water conduits, all dams” and all other struc¬ 
tures. But Section 3 (11) is not an operative section but 
a definition. The operative sections controlling here are 
4 (e) and 23 (b), which do not refer to “projects”. Section 
4 (e) authorizes the licensing of “dams, • * * power houses 
* * * or other project works,” and Section 23 (b) prohibits 
the construction without a license of “any dam, * * • power 
house, or other works incidental thereto * * 

7 The list of such projects is as follows (A. 296-302) : 

Spicers Meadows Reservoir, Project No. 95, on the Stanislaus River in Cali¬ 
fornia, where the license applied only to the headwaters storage reservoirs and 
not to the storage reservoir and not to the downstream hydroelectric plants 
which they served. 

Wisconsin-Minnesota Light & Power Co. (Project No. 10S) on the Chippewa 
River in Wisconsin, where a dam and reservoir were licensed to serve unlicensed 
downstream plants. 

Nevada Irrigation District (Project No. 338), where reservoirs and conduits 
on the Yuba River in California were licensed, although the powerhouse they 
served was not licensed. 

Great Western Power Company (Project No. 1352), where the license ap¬ 
plied to a tunnel conduit, penstock, and power plant, but not to the main Lake 
Almanor Reservoir. 

San Joaquin River Basin (Project Nos. 67, 120, 2017 and 96) where some 
facilities were licensed and some were not. 

Waneta Project (No. 2103), where a minor part license was issued for an 
arm of a reservoir used in connection with a power house in Canada. 

Ross Dam and Reservoir (Project No. 533), licensed to the City of Seattle 
and backing water into Canada. 

The last-listed project is one that calls for a project which extends partly 
into Canada, and it is subject to the same limitation of being a part of a proj¬ 
ect under license as the one in the instant case. Yet the Commission licensed 
the City of Seattle to go ahead with it. 
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The phrase “project works'’ found in Section 4 (e) is de¬ 
fined in Section 3 (12) as meaning the “physical structures 
of a project.” Thus, Section 4 (e) permits licensing of 
dams, power houses or other “physical structures of a 
project” ( i.e., of a “complete unit of improvement or de¬ 
velopment”). This language clearly authorizes the licens¬ 
ing of “structures” which are parts of power projects, as 
this Court has recognized. Pacific Power & Light Co. v. 
Federal Power Commission, 184 F. 2d 272, 274, 87 App. 
D. C. 261. It does not remotely suggest that not the indi¬ 
vidual structure but only a complete development can be 
licensed. 

Other provisions of the statute demonstrate that licenses 
can be granted for part of a complete project. Thus Sec¬ 
tion 10 (i) authorizes the Commission in its discretion to 
waive certain conditions “in issuing licenses for a minor 
part only of a complete project.” This plainly implies that 
the conditions cannot be waived for major parts of a com¬ 
plete project—and equally plainly shows that licenses can 
be granted for parts of a project whether major or minor. 
Again, Section 14 of the Act refers to the right of the 
United States upon the expiration of a license to take over 
any project “covered in whole or in part by the license” 
upon payment of the net investment therein or its fair value, 
whichever is lower. This in itself proves that it was con¬ 
templated by Congress that parts of a project could be cov¬ 
ered by a license. 

In the proceedings before the Commission petitioner cited 
three prior decisions of the Commission in support of its 
argument that only complete units of development could be 
licensed. In the Matter of Pacific Gas and Electric Corp., 
2 F. P. C. 300; In the Matter of Wisconsin-Miclnigwn Power 
Co., 3 F. P. C. 449; In the Matter of Order in Project 969, 
5 F. P. C. 790. But in these cases, which did not involve 
boundary stream problems, the Commission held only that 
an additional structure, which it found to be essential to the 
full development of the stream covered by the license ap¬ 
plied for, should be included in the license. This was an 
exercise of its discretion. It did not find that in no circum- 
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stances could parts of a project be licensed; it bad held to 
the contrary many times (see p. 38, supra). It was cer¬ 
tainly consistent here for the Commission not to reject this 
application on the ground that it did not cover structures 
in Canada, which were obviously not within its licensing 
power. Nor was the Commission required to blind itself to 
Canada’s intention to supplement the construction on the 
American side of the river so that a “complete” project 
would in fact be developed. 

3. The argument that part of the project is in Canada. 

Petitioner argues that there are many other sections of 
the Power Act which show that the Commission can license 
only projects located entirely within the United States. The 
provisions referred to are: 

Section 4 (b), granting the Commission free access 
to projects and to reports and other documents. 

Section 6, which conditions licenses upon acceptance 
by the licensee of all the terms and conditions of the 
Act. 

Section 9 (a). Changes in maps, plans and specifi¬ 
cations must be approved by the Commission. 

Section 9 (b). Laws of States must be obeyed. 

Section 10 (b). Alterations of dams not to be made 
without Commission approval, except in emergencies. 

Section 10 (c). Conformity to Commission rules as 
to life, health, and property. 

Section 11 (a). Commission may require improve¬ 
ments for navigation purposes. 

Section 11 (b). United States may complete navi¬ 
gation facilities, and licensee shall convey necessary 
properties free of cost. 

Section 14. United States may acquire project at 
expiration of license upon payment of net investment. 

Section 15. At expiration of license (after 50 years), 
Commission may issue new license to the same or a new 
licensee. 

Section 26. Attorney General may sue to enforce 
conditions of the license. 

Petitioner’s contention with respect to each of these pro¬ 
visions is substantially the same: that they cannot be ap- 
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plied to Ontario’s portions of the St. Lawrence develop¬ 
ment, that the New York Authority cannot commit Ontario 
Hydro, its alleged partner, to compliance with these pro¬ 
visions. 

But each of them can apply to New York’s portion of the 
work, without difficulty. This was all Congress could have 
intended when, as we have shown, it contemplated applica¬ 
tion of the Act to the St. Lawrence River. 

Petitioner has stressed particularly the problems which 
might arise under Section 14 if the United States eventu¬ 
ally exercised its option of acquisition. But there is no 
reason why the American half of the development could 
not operate equally well with the United States substituted 
for New York—if that contingency should ever arise. 

Conclusion. In considering each of petitioner’s hyper- 
technical contentions, it is to be remembered that the Fed¬ 
eral Power Act is a law intended to deal with a highly 
practical problem. The Power Commission reasonably 
stated in its opinion that “the licensing provisions of the 

* * * Act must be given a practical interpretation” (A. 197). 
The purpose of the Federal Power Act was to foster the 
maximum efficient development of the nation’s power re¬ 
sources, of which the St. Lawrence was known to be an im¬ 
portant part. With complementary facilities to be con¬ 
structed in Canada, the facilities located in the United 
States will enable the full development and utilization of 
the water power of the St. Lawrence as envisaged in the 
Federal Power Act. If a license could not be issued for 
St. Lawrence power, a major purpose of the licensing pro¬ 
visions of the Act would have been defeated. 

C. The Commission’s Findings Are Adequate and Fully 
Supported by the Evidence. 

1. The findings that the project will he best adapted to a 
comprehensive plan of development are fully supported. 

Petitioner argued in its petition for rehearing that the 
Commission’s order did not comply with the provision in 
Section 10 (a) of the Power Act “that the project adopted 

* * * shall be such as in the judgment of the Commission 
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will be best adapted to a comprehensive plan for improving 
or developing a waterway or waterways for the benefit of 
interstate or foreign commerce, for the improvement and 
utilization of water-power development, and for other bene¬ 
ficial public uses * * 

This petitioner does not contend that there is anything 
wrong with the plan in a technical sense. Its argument is 
that the Commission’s present ruling is inconsistent with 
its refusal to grant a license to the New York Authority in 
1950 (Opinion 203, A. 50) and that there was no justifica¬ 
tion for this change of position. 

The opinions of the Commission show clearly why the 
Commission denied the first New York application in 1950 
and granted the second in 1953. 

In 1950 the Commission had before it nothing but the 
Power Authority’s application to construct a power proj¬ 
ect. No one had agreed to build a seaway along the same 
section of the river. There was an agreement between 
the two countries made in 1941, but awaiting legislative 
ratification, pursuant to which Canada and the United 
States (not New York) would have joined in developing 
both the seaway and the power project. In addition, it was 
arguable that the New York statute creating the Power 
Authority was not sufficient to comply with all the provi¬ 
sions of the Federal Power Act. 

The Commission’s opinion in 1950 referred to all these 
matters, and concluded that the project should be under¬ 
taken by the United States itself (A. 52), that Congress 
should be given an opportunity to carry out the 1941 agree¬ 
ment ( ibid .), that development of the entire project, in¬ 
cluding both navigation and power facilities, was “crucial 
for both the United States and Canada at this time” (A. 
54, 55), and that “In view of the serious questions which 
have been raised as to the legal right of the applicant to 
proceed with construction if a license should be authorized, 
there is a strong possibility that litigation might delay con¬ 
struction by the applicant indefinitely” (A. 55). The Com¬ 
mission was of the view that although only the power de¬ 
velopment was before it, the importance of a seaway made 
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it desirable for Congress “to pass upon the proposal in 
its entirety rather than on a piecemeal basis” (A. 55-56). 

It is to be noted that the denial of the license was not 
based upon the Commission’s opposition to development 
of the St. Lawrence power project, or lack of jurisdiction 
but on the theory that the national interest required imme¬ 
diate action in which both navigation and power resources 
would be developed. It is also to be noted that the recom¬ 
mendation to Congress was for development by the United 
States Government at government expense. 

The Commission opinion and findings of July 15, 1953 
(A. 192, et seq.) shows on its face how the situation 
changed between 1950 and 1953. 

In the first place, the affirmative objection to the New 
York plan had been removed. Whereas in 1950 no one 
w’as undertaking to combine the power development with 
provision for deep water navigation, by 1952 Canada had 
stated “that if the power facilities were constructed by 
some agency in the United States and a Canadian entity, 
the Government of Canada would undertake the construc¬ 
tion of navigation facilities on the Canadian side” (A. 68, 
194; Fdg. 13-14, A. 203-204). By a statute of December 21, 
1951, the St. Lawrence Seaway Authority Act (Law’s of 
Canada, 15-16 Geo. VI, c. 24), Canada had created an 
agency with authority to proceed to construct the seaway 
either in collaboration with the United States or separately 
(Section 10). Prompt construction of the seaway is thus 
assured (Fdg. 14, A. 204). 

Secondly, New York had amended its statute so as to 
meet and eliminate the questions raised in the earlier pro¬ 
ceeding (Fdg. 8, A. 202). See New York Laws of 1951, 
c. 146, discussed in Point V. pp. 79-84, infra. The amend¬ 
ment made it clear, inter alia, that the New York Authority 
would be bound by the acquisition provisions of the Act 
(Section 14) and that power w’ould be shared with neigh¬ 
boring states. The Examiner, who had objected to the 
first New York application on the ground of deficiencies in 
the state law (A. 44-5), stated in his 1953 opinion on the 
second application (A. 121-2): 


It was pointed out, in the earlier Decision and in 
the Commission’s Opinion, that there were limitations 
in the legislation creating the Power Authority of the 
State of New York which might render it impossible 
for that Authority to accept a license for Project No. 
2000. During the 1951 session of the New York legis¬ 
lature, a number of changes in the basic act outlining 
the powers of the New York authority were proposed 
by the State Administration and passed by the Legis¬ 
lature. It now appears that, insofar as can here be 
. determined, all of the possible defects in the powers 
of the Authority noted by the Presiding Examiner in 
the 1949 Decision have been effectively removed by 
action of the Legislature of the State of New York. 
No limitation of powers now prevents the issuance by 
this Commission of a license to the Power Authority 
of the State of New York. 

Thirdly, Congress had failed to follow the Commission’s 
recommendation that the United States Government under¬ 
take, with Canada, construction of the entire project. 
A. 193. 8 But this meant only that Congress was unwilling 
that the United States enter into and pay for the project; 
that was all that was before Congress. It did not mean 
that Congress was opposed to New York’s construction of 
the power facilities at its own expense—or to Canada’s 
building of the seaway by itself if the United States would 
not assist it. 

Finally, the Commission noted that after the action of 
the Senate, Canada had renounced its intention of proceed¬ 
ing under the 1941 agreement (A. 194), and that the Inter¬ 
national Joint Commission had on October 29, 1952, ap¬ 
proved the construction and operation of the power facili¬ 
ties (A. 202). 

The above circumstances, taken together, demonstrate 
that the Commission reasonably believed the situation in 
1953 to be different from that in 1950. In particular, the 
facts which the Commission suggested had made the 1950 
proposal not best adapted to this improvement of the 


8 On June 18, 1952, the Senate voted 43 to 40 to recommit the pending bill, 
S.J. Res. 27. (98 Cong. Rec. 7466). The measure never came to a vote in 
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waterway had been substantially altered. The most im¬ 
portant defect as to the former plan had been its lack of 
provision for the deep waterway. That had been cured. 
Which country or countries constructed the seaway was 
less important. And present plans leave it open for the 
navigation works to be built on either side of the river, 
so that the United States Government still may participate 
in that aspect of the project if Congress so decides. 

We add only that whether, in the language of Section 
10 (a), a project “in the judgment of the Commission will 
be best adapted to a comprehensive plan for improving or 
developing a waterway or waterways for the use or bene¬ 
fit of interstate or foreign commerce, for the improvement 
and utilization of water-power development, and for other 
beneficial public uses,” is obviously a matter committed 
by Congress to the discretion of the Commission. As the 
Supreme Court recently said in Chapman v. Federal Power 
Commission, 345 U. S. 153, 171: 

Judgment upon these conflicting engineering and 
economic issues is precisely that which the Commis¬ 
sion exists to determine, so long as it cannot be said, 
as it cannot, that the judgment which it exercised had 
no basis in evidence and so was devoid of reason. 

Indeed, even if the Commission decision of 1953 were 
thought to be inconsistent with that of 1950, that would 
not be a sufficient reason for overturning it. Administra¬ 
tive agencies can change their minds in exercising their 
discretion and each decision may be entirely lawful so 
long as within the zone of reasonableness and the statutory 
standard. Virginian Ry. v. United States, 272 U. S. 658, 
665-666; Niagara Falls Power Co. v. Federal Power Com¬ 
mission, 137 F. 2d 787, 791-792, (C.A. 2d), cert, den., 320 
U. S. 792; Shein v. United States , 102 F. Supp. 320, 323, 
(D. N.J.), affirmed per curiam, 343 U. S. 944-945. No 
serious suggestion can be made that that is not true here. 


2. The Commission's findings as to the Coal Producers' 

Claims are adequate. 

In the introductory section of this brief (pp. 23-27, 
supra), we have discussed the standing of the Coal Pro¬ 
ducers’ Association as an aggrieved party. In this point 
we shall deal with the contention that the Commission did 
not make adequate findings as to the Association’s interest, 
and as to its claim that a license for the development of the 
St. Lawrence should not be granted because of resulting 
injury to the coal industry. Although we are not here con¬ 
cerned with this Association’s standing, but are assuming 
it, the pertinent evidence is the same as that outlined in 
the introduction. That evidence may briefly be sum¬ 
marized as follows: 

The Association’s major coal market is the area in which 
St. Lawrence power will be sold. The hydroelectric power 
to be generated for United States’ consumption will be 
the equivalent of power produced by about 2,600,000 tons 
of coal. The demand for power in the area will, by the 
time the St. Lawrence power is available, have increased 
by several times the amount of hydro power which can 
be generated. Since oil is presently cheaper than coal 
and coal is now losing out to oil and gas as a source of 
electrical energy, future power plants to meet the increased 
demand would probably not consume coal (A. 327), irre¬ 
spective of the St. Lawrence project, although the water 
power “could” displace coal. 

On the basis of this evidence, the Commission concluded, 
both in findings and opinion, that (1) the coal intervenors 
had not shown that the output of any presently producing 
coal mines would be reduced by the St. Lawrence power 
development, or that fuel burning plants to be constructed 
in the future, in the absence of the project, would utilize 
coal (A. 224, 226, quoted at pp. 24, 26-27, supra). (2) that the 
coal interests were not, in any event, entitled to a market 
protected against lower cost fuel substitutes (A. 224) and 
that (A. 226): 

(10) In the construction of additional facilities for the 
generation of electric energy, it is desirable that, 


47 


to the extent it is authorized to do so, the Com¬ 
mission shall provide for the development and 
use of natural resources in the most economic 
and efficient manner possible. 

(11) The objections of the coal interveners do not 
constitute any good or sufficient reason for re¬ 
fusing to issue a license for construction and 
operation of the St. Lawrence pow r er facilities. 

These findings are on their face both reasonable and 
sufficient to answer the coal producers’ contention on the 
merits. They show that the Commission considered the 
Coal Association’s argument on the merits, and weighed 
the possible disadvantages to the coal industry against 
the benefits of the St. Lawrence project to the consuming 
public. Clearly, even if the coal industry were injured to 
a much greater extent than the record shows, a finding in 
favor of New York’s St. Lawrence application would have 
been proper. This Court’s decision on the merits in the 
National Coal Association case, supra, 191 F(2) 462, 467, 
89 App. D.C. 135, makes that clear. 

The petitioner Coal Association’s present objection is 
that these statements were made in the Commission’s opin¬ 
ion and findings in No. 2121 (A. 220) (the application filed 
by Public Power and Water Corporation, which was de¬ 
nied) and not in No. 2000 (A. 192) (the application filed 
by the New York Power Authority) entered on the same 
day. The reason for this was that the Coal Producers’ 
evidence was introduced after closing of the taking of other 
evidence in No. 2000 (A. 305) but while evidence was still 
being admitted in No. 2121. The Coal Association argued 
vigorously in its Petition for Rehearing (A. 243-245) that 
the two proceedings had been consolidated for hearing, as 
they had, and that the evidence should be treated as per¬ 
taining to both. 

It is apparent on the face of the passages quoted and 
summarized above that the Commission’s discussion must 
have been intended to dispose of the Coal Association’s 
contentions in relation to the project which was being li¬ 
censed (No. 2000), not merely to the application which was 



being denied (No. 2121). There would have been no point 
to the discussion if it related solely to the latter, for ob¬ 
viously the coal interests were not challenging the denial 
but only the granting of either application. The discus¬ 
sion in the Commission’s opinion in No. 2000 (A. 196-199) 
of arguments advanced by the petitioner, as well as the 
findings therein quoted below, 9 also show that the two de¬ 
cisions must be read together. 

The Commission removed any doubt that its reply to 
petitioner’s contention in No. 2121 applied to No. 2000 in 
its order denying the Coal Association’s petition for re¬ 
hearing in No. 2000 (A. 257-258). The Commission noted 
that the petitioner’s evidence had been introduced in No. 
2121 and not in No. 2000, 10 but added that (A. 257) “Peti¬ 
tioner has not alleged in its petition for rehearing that it 
would or could produce any evidence in the proceeding on 
the application for Project No. 2000, if given an oppor¬ 
tunity so to do by rehearing, which would change the 
factual presentation it made on the application for license 
for Project No. 2121.” 

The order states that no part of the testimony (A. 257) 
“tended to show any right or interest which would or could 
be adversely affected by issuance of the license to the ap¬ 
plicant in Project No. 2121 or to the Power Authority of 
the State of New York for Project No. 2000.” (Italics 
supplied.) 

The Commission then made it clear that the facts and 
principles of law set forth in the petition had been con¬ 
sidered by it before issuance of its decision in No. 2000, 
finding that (A. 258): 

No facts have been alleged in the petition and no 
principles of law have been stated therein which were 
not presented to and considered by the Commission be¬ 
fore the issuance of the Opinion No. 255 and accom- 

® “(26) The market for electric energy which will be developed in the nor¬ 
mal coarse of events daring the period of construction of the project, will 
more than absorb the electric energy to be generated by the project. 

(27) In the construction of additional facilities for the generation of elec¬ 
tric energy, it is desirable that, to the extent it is authorized to do so, the 
Commission shall provide for the development and use of natural resources in 
the most economic and efficient manner possiblo. ** (A. 206). 

10 Petitioner disagrees with this, and for present purposes it does not matter. 
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panying order of July 15,1953 in the matter of Project 
No. 2000. 

Certainly the Commission was not required to repeat in 
No. 2000 the analysis of petitioner’s contentions on the 
merits. Indeed, no findings as to the Coal Producers’ par¬ 
ticular contentions were necessary at all. They certainly 
are not findings required by the statute. See Section 
10 (a). Cf. Natural Coal Association v. Federal Power 
Commission, 191 F(2) 462, 467, 89 App. D.C. 135. A Com¬ 
mission, like a court, need not deal specifically with every 
contention raised by the parties, no matter how insub¬ 
stantial. Here, in relation to the magnitude of the 
project this petitioner’s factual argument as to why 
a license should be denied raised no substantial issue. The 
most that petitioner was entitled to was a statement of the 
Commission’s conclusions as to the contentions. This it 
received,—and the Commission’s order is not invalid be¬ 
cause the statement might appropriately have been placed 
in a different document entered on the same day. If the 
proceedings were consolidated, as petitioner has insisted 
they were when arguing about the evidence, they are not 
to be treated as separate and distinct when petitioner ar¬ 
gues about the findings. 

A comparable, though converse, attempt to take advan¬ 
tage of what were alleged to be procedural errors in deal¬ 
ing with consolidated cases was rejected by the Supreme 
Court on the ground that no prejudice was shown, in 
United States v. Pierce Auto Lines, 327 U. S. 515. There 
the Interstate Commerce Commission after holding two 
separate hearings, disposed of two related applications in 
a single decision. The District Court had set aside the 
Commission’s order in part upon the ground that the order 
in each case did not rest exclusively upon its own record. 
(327 U. S. at 524, 528) The Supreme Court recognized 
that “If this is true and if it has resulted in substantial 
prejudice to the appellees” the orders “would be improp¬ 
erly grounded”. But the Court pointed out that all the 
parties had participated in both proceedings, with full op¬ 
portunity to introduce evidence and cross-examine, and 
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that “large portions of the evidence” applied to both cases 
—as to both of which the situation is the same here. “In 
these circumstances”, the Court said “it is difficult to see 
how appellees could have sustained substantial prejudice 
from the Commission’s consideration of the evidence upon 
matters as closely related as those in issue in these two 
proceedings.” 

The Court went on to note that the most that was as¬ 
serted to be wrong with the Commission’s report was that 
it “so commingles the two cases that it is impossible to de¬ 
termine which statements are supported by which record. 
But neither in the briefs, nor upon specific inquiry at the 
argument, were they able to point to any particular in¬ 
stance of prejudice.” 

Here too the situation is comparable—both in the nature 
of the alleged irregularity and in the inability to show 
prejudice. The Supreme Court concluded (p. 529): 

In the absence of any showing of specific prejudice, 
the claim comes down to the highly technical objec¬ 
tion that the Commission, in the final stage of forming 
its judgment, could not in either case take account of 
what had been done in the other, notwithstanding the 
closely related character and objects of the applica¬ 
tions and the prior proceedings. The contention in its 
farthest reach amounts to a legal version of the scrip¬ 
tural injunction against letting one’s right hand know 
what one’s left hand may be doing. 

Obviously it would be consistent neither with good 
sense nor, we think, with the type of hearing assured 
by the statute to force the Commission to put on such 
complete blinders. * * * 

The Pierce case differs from this, of course, in that there 
the decision but not the hearings were consolidated, where¬ 
as here everything seems to have been consolidated up to 
the decisions. The complaint here is that the Commission 
wrote two opinions instead of one, without sufficient cross 
referencing. 

We submit that the order on rehearing is sufficient to 
show that the Commission considered its discussion in the 
one case applicable to the other. But, in any event, even 
if the contrary be assumed, the reasoning of the Pierce case 
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demonstrates that petitioner is entitled to no relief. 11 For 
the opinions, findings and orders of the Commission read 
together show that it considered petitioner’s argument and 
the reasons for rejecting it, and that petitioner has not 
been prejudiced either in the presentation of its evidence, 
or its opportunity to state its arguments before the Com¬ 
mission or in court. 

IL 

CONGRESS GAVE ITS APPROVAL UNDER THE COMMERCE 
CLAUSE WHEN IT ENACTED THE FEDERAL POWER ACT. 

Petitioner argues that the Commission’s order is un¬ 
lawful because the Commerce Clause vests in Congress 
the authority to regulate foreign commerce, which includes 
the construction of projects on international waterways. 
But Congress has exercised this power in the Federal 
Power Act, which delegates to the Federal Power Commis¬ 
sion the authority to issue licenses for hydroelectric proj¬ 
ects on such navigable waters. 

Under the River and Harbor Act of 1899, 33 U. S. C. 
§ 401, the creation of any obstruction not affirmatively au¬ 
thorized by Congress to the navigable capacity of any of 
the waters of the United States, was expressly prohibited. 
Prior to 1920, it was necessary to- obtain special legislation 
from Congress to authorize hydroelectric projects on such 
waters. 

The primary purpose of the Federal Water Power Act 
of 1920 (which as amended in 1935 became Part I of the 
Federal Power Act) was to provide the affirmative au¬ 
thorization required by the River and Harbor Act before 
a project could be constructed on navigable waters. United 
States v. Appalachian, Electric Power Company, 311 U. S. 
377, 398-399 (1940); First Iowa Coop v. Federal Power 
Commission , 328 IT. S. 152, 180 (1946). 

Consequently, the license issued by the Federal Power 
Commission under this Act furnishes the requisite Con¬ 
gressional authority to construct and operate a project on 

ll The only relief to which this contention would entitle petitioner would 
be a remand to permit rearrangement of the findings. This would be an ob¬ 
vious waste of time, which would not affect substantive rights. 
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the navigable waters of the United States. It is no longer 
necessary, as it was prior to the passage of the Federal 
Water Power Act, to obtain special legislation from Con¬ 
gress to do so. In Section 4 (e) Congress delegated to 
the Federal Power Commission all of its authority under 
the Commerce clause over navigable streams within the 
United States, and thus empowered the Commission to li¬ 
cense nonfederal hydroelectric projects in and along such 
waters. 

Since the St. Lawrence Power Project is to be con¬ 
structed by the Power Authority in a navigable stream in 
the United States, it is fully subject to the licensing au¬ 
thority of the Commission. No additional Congressional 
approval is necessary under the Commerce Clause to effec¬ 
tuate this project. 

IIL 

THE COMPACT CLAUSE OF THE UNITED STATES CONSTITU¬ 
TION DOES NOT PROHIBIT THE ISSUANCE OF A LICENSE 
TO A STATE AGENCY FOR HYDROELECTRIC DEVELOP¬ 
MENT OF A BOUNDARY STREAM. 

The Coal Association and the Lake Ontario Association 
assert (A. 29-31, 8-9) that the construction, maintenance, 
and operation of the project involved herein would require 
numerous agreements and understandings between the 
Pow r er Authority and Ontario-Hydro, and, therefore, that 
it will be necessary for the Power Authority to enter into 
an *‘ Agreement’’ or “Compact” with a “foreign Power” 
in violation of the Compact Clause of the United States 
Constitution. 

There are three answers to this argument. First, that no 
agreement with a foreign government is involved, or is 
necessary, in the construction and operation of the project 
by the Power Authority; second, that if it is concluded that 
agreements are involved in such construction and opera¬ 
tion, they are not of the type falling within the provisions 
of the Compact Clause; and third, that Congress has au¬ 
thorized such agreements under the Boundary Waters 
Treaty of 1909 and the Federal Power Act. 
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The Compact Clause is part of Article I, Section 10, 
clause 3 of the Constitution, which provides that: 

“No State shall, without the consent of Congress, 
lay any duty of Tonnage, keep Troops, or ships of war 
in time of Peace, enter into any Agreement or Com¬ 
pact with another State, or with a foreign Power, or 
engage in War, unless actually invaded, or in such 
imminent danger as will not admit delay.” 

(A) The Project Is to Be Effectuated Without Any 
Agreement Between the Power Authority and Any 
Foreign Power. 

Petitioners have never stated what agreement they claim 
violates the Compact Clause. The record discloses no 
agreement between the Power Authority and Ontario- 
Hydro or any Canadian agency. Petitioners’ position 
seems to be that inevitably there must be such an agree¬ 
ment, and that it will be invalid for lack of congressional 
consent. 

We submit that it is a mistake to assert, as petitioners 
do, that the construction of the project depends upon an 
agreement or compact between the Power Authority and 
Ontario Hydro. The Power Authority has simply been 
licensed by the Federal Power Commission and designated 
by the President as the United States entity to construct 
a project designed by the United States Army Corps of 
Engineers and approved by the International Joint Com¬ 
mission. 

The plans approved by the International Joint Commis¬ 
sion contemplate simultaneous construction on both sides 
of the River under the supervision of an international 
agency. The coordination of construction is thus inherent 
in the work done by a Federal agency, the Corps of En¬ 
gineers; and another Federal agency, the State Depart¬ 
ment, has presented the project to the International Joint 
Commission for approval, which was given before the 
Federal Power Commission license was issued. 

Neither an extraordinary coincidence nor a preconceived 
agreement are responsible for the fact that the United 
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States facilities will be matched by facilities on the 
Canadian side. The plans of the Army Engineers are the 
cause of such precise coordination of facilities and not 
happy chance or, as claimed by petitioners, agreement be¬ 
tween the Power Authority and an agency of Canada. 

In other words, the construction by the Power Authority 
will be coordinated (under the International Joint Board 
of Engineers described below) with construction by On¬ 
tario-Hydro, but it will be a separate project, and sepa¬ 
rately operated after it is completed. 

No agreement between the Power Authority and Ontario 
Hydro is necessary in respect to the methods of construc¬ 
tion for a St. Lawrence River Joint Board of Engineers, 
with representatives appointed by the United States and 
Canadian governments, was provided for under the Inter¬ 
national Joint Commission’s Order of Approval (A. 357) 
to supervise the construction in both countries. 12 Simi¬ 
larly, the method of operation will not be determined by 
agreement between the Power Authority and Ontario 
Hydro, but by the “Method of Regulation No. 5” adopted 
in the International Joint Commission’s Order of Approval 
(par. (i)), and by the determination of the International 
St. Lawrence River Board of Control, created under para¬ 
graph (h) of the said Order of Approval. 13 Thus, any 
questions concerning the assurance of equal division of 
water 14 in the operation of the power plants will not be 
decided by agreement between the United States and 
Canadian entities, but by decision of the International 
Board of Control. The Board of Control may refer dis¬ 
agreements to the International Joint Commission for de¬ 
cision (par. (h), A. 357). 

The Federal Power Commission found that: 

“The creation of these two boards would remove 
any necessity for an agreement between the con¬ 
structing and operating entities in the two countries 
in any formal sense.” (A. 195). 

12 The United States Section of the Board has been established by Executive 
Order of President Eisenhower of November 4, 1953 (18 Fed. Ref;. 7005). 

13 This Board was established by order of the International Joint Commis¬ 
sion of November 16, 1953. 

n Article VII of the 1909 Treaty provides for equal division of the waters. 


55 


Petitioners may rely on the division of costs of con¬ 
struction as a subject of agreement, but this also is part 
of the plan submitted by the United States to and approved 
by the International Joint Commission. Appendix C of 
the International Joint Commission Order of Approval, 
provides: 

“C. Total costs of the work described in section 8 
shall be based on Canadian costs and United States 
costs and such costs shall be equally divided between 
the two constructing entities.’’ (A. 368). 

An example of mutual cooperation between the State 
of New York and the Dominion of Canada took place many 
years ago. As the result of conversations at Niagara 
Palls between Governor Robinson of New York and Lord 
Dufferin, Governor General of Canada, the State of New 
York and the Province of Ontario passed laws pursuant 
to which lands were acquired on both sides of the Niagara 
River and set aside in perpetuity for park purposes. The 
history of these conversations and the cooperative action 
that resulted is described in the 1930 report of the Special 
International Niagara Board (Sen. Doc. 128, 71st Cong., 
2d Sess., pp. 24-26). Whether these mutual understand¬ 
ings constituted a compact is an interesting but academic 
question, since no occasion arose for either the State or 
the Province to seek to enforce any rights as against the 
other. The State had authority to establish a park and 
did so. 

Similarly, there is no agreement here between the Power 
Authority and Ontario-Hvdro. The International Joint 
Commission has authority to authorize diversion or ob¬ 
struction of boundary waters, providing approval has been 
obtained pursuant to the laws of the United States. The 
Federal Power Commission has authority to give approval 
within the United States and has done so. If the agencies 
of the respective governments (the Power Authority and 
Ontario-Hydro) feel that no agreement is necessary there 
should be no necessity to seek the approval of Congress 
under any view of the compact clause. 
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Another fact may be considered here, namely, that any 
agreement entered into between the Power Authority and 
Ontario-Hydro would not be an agreement by the Power 
Authority with “a foreign Power”. 

Ontario-Hydro is not a political subdivision of Canada. 
The legal status of Ontario-Hydro has been determined 
by the Judicial Committee of the Privy Council, which 
is the highest judicial body in the British Commonwealth. 
In St. Catherines v. H. E. P. Comm. (1930), 1 D. L. R. 409, 
418 (R. 2083) the Privy Council determined that Ontario- 
Hydro is not a government department, saying: 

“Their Lordships agree with the Trial Judge 
(1928) 1, D. L. R. 598, that the respondent, which is 
a statutory corporation created by the Legislature of 
Ontario with limited powers, cannot be regarded as 
a Government Department so as to treat an agree¬ 
ment entered into by the respondent as an agreement 
entered into by the Government.” 

A later case, Re Baker Cooke, Ontario Weekly Record, 
1948, p. 573, is in accord with the decision in St. Catherines 
case. 

If an agreement entered into by Ontario-Hydro is not 
an agreement entered into by the Government of Canada 
or the Province of Ontario, then clearly an agreement be¬ 
tween the Power Authority and Ontario-Hydro is not an 
agreement or compact with a foreign power. 

(B) Even If It Is Concluded That An Agreement Is In¬ 
volved Here, It Is Not the Type Which Falls With¬ 
in the Compact Clause. 

Even if it should be concluded that the construction and 
operation of the project involves an agreement between 
the Power Authority and Ontario-Hydro, which we deny, 
it is clear that such an agreement would not fall within 
the provisions of the Compact Clause. 

In the present case we do not have the situation of a 
state body undertaking to negotiate an independent agree¬ 
ment with a foreign power on a subject where it has no 
Federal authorization. On the contrary, any agreement 
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would be is merely ancillary or incidental to the accom¬ 
plishment of a project sponsored by the United States gov¬ 
ernment under the authorities of the Boundary Waters 
Treaty of 1909 and pursuant to the terms of the Federal 
Power Act. 

The Boundary Waters Treaty was intended to eliminate 
the necessity of individual international agreements with 
respect to each project in boundary waters. It authorized 
their construction, provided only that the permission of 
the International Joint Commission was obtained and that 
appropriate Federal authorization was granted by the 
governments of the United States and Canada. 15 An in¬ 
cidental agreement between New York and Ontario, within 
the scope of an existing treaty between the United States 
and Canada, should not require separate Congressional 
approval. 

A pertinent instance of incidental cooperation within 
the framework of the Boundary Waters Treaty is the St. 
Croix River Fishways case, (I. J. C. Docket XVIII-1823). 
There the International Joint Commission authorized the 
construction in the St. Croix River of such fishwrays as 
might be approved by the Commission of Inland Fisheries 
and Game for the State of Maine and the legal represen¬ 
tative of the Canadian government. There apparently was 
no separate Compact Clause authorization. The necessity 
of joint approval by a state agency and a foreign official 
on a matter within the ambit of the Boundary Waters 
Treaty was evidently not regarded as constituting an 
agreement within the Compact Clause. 

A number of other cases have upheld cooperative legis¬ 
lation in areas of national authority without the necessity 
of Congressional approval of each individual case. Ex 
Parte Termer, 20 Cal. (2d) 670, 128 P. (2d) 338 (1942); 
Gulley v. Apple, 213 Ark. 350, 210 S. W. (2d) 514 (1948). 

Similarly, the mere grant by separate states of similar 
charters to a corporation to build a bridge or other struc¬ 
ture across a boundary stream has been held not to cre- 


13 See Article III of the Boundary Waters Treaty of 1909, infra., p. 65. 
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ate an “agreement” or “compact” requiring the consent 
of Congress. Dover v. Portsmouth Bridge, 17 N. H. 223 
(1845); Maehay v. New York, New Haven d Hartford R. R. 
Co., 82 Conn. 73, 72 Atl. 583 (1909); St. Louis & San Fran¬ 
cisco Ry. Co. v. James, 161 U. S. 545, 562 (1896). In the case 
last cited, the Supreme Court said (p. 562): 

“It is competent for a railroad corporation organ¬ 
ized under the laws of one state, when authorized so 
to do by the consent of the state which created it, to 
accept authority from another state to extend its rail¬ 
road into such state and to receive a grant of powers 
to own and control, by lease or purchase, railroads 
therein, and to subject itself to such rules and regu¬ 
lations as may be prescribed by the second state. Such 
legislation on the part of two or more states is not, 
in the absence of inhibitory legislation by Congress, 
regarded as within the constitutional prohibition of 
agreements or compacts between states.” 

It should be pointed out that the Compact Clause has 
been construed as not forbidding States from entering 
into all kinds of agreements. The clause should be read 
in context. The section forbids states to “keep Troops 
or Ships of War in time of Peace, enter into an Agree¬ 
ment or Compact with another state, or with a foreign 
power, or engage in war, unless actually invaded # * *.” 

Adopting the rule of noscitur a sociis, the Supreme Court 
stated in Virginia v. Tennessee, 148 U. S. 503, 519 (1892) 
that: 


“Looking at the clause in which the terms ‘com¬ 
pact’ or ‘agreement’ appear, it is evident that the 
prohibition is directed to the formation of any com¬ 
bination tending to the increase of political power in 
the states, which may encroach upon or interfere with 
the just supremacy of the United States.” 

For this reason, the Compact Clause has been held in¬ 
applicable to various types of arrangements between States 
which were not regarded as falling within the political 
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field. 16 It is unnecessary to decide here whether the Com¬ 
pact Clause is similarly limited in so far as arrangements 
between states and foreign nations are concerned. 17 

It is not necessary to argue that New York and On¬ 
tario (if Ontario-Hydro were “a foreign Power’’) could 
make an independent agreement to build a dam and power¬ 
house across the St. Lawrence River. If any agreements 
are involved here (and petitioners have not specified what 
agreements they rely on), they will be merely ancillary 
to the construction and operation of projects authorized 
by appropriate Federal and international agencies. For 
here any conceivable agreement between the New York 
Power Authority and Ontario-Hydro would be incidental 
or ancillary to the consummation of the power project; 
and the power project itself has the consent and approval 
both of the International Joint Commission established 
by treaty, and of the Federal Power Commission, estab¬ 
lished by statute. 

Virginia v. Tennessee itself indicates that agreements 
upon preliminary matters are not excluded by the Com¬ 
pact Clause. That case involved an agreement to survey 
a state boundary line, but this agreement and the survey 
resulting therefrom were merely preliminary’ to submis¬ 
sion of the result to the State legislatures. Since the 
boundary as fixed by the State legislatures had the ap¬ 
proval of Congress, the incidental agreement on the man¬ 
ner of surveying the boundary 7 was not barred by the Com¬ 
pact Clause. So here, if the basic determination that there 
may be a power plant and dam on the International Rapids 


16 St. Louis <$■ S. F. It. Co. v. James, 161 IT. S. 545, 562 (1896) (two states 
chartering same railroad corporation for through route); Union Branch ltd. 
Co. v. East Tennessee & Georgia E. E. Co., 14 Ga. 327 (1853) (same ruling); 
Dixie Wholesale Grocery v. Martin. 278 KV 705. 129 S. W. (2d) 181/1929') 


o construction of levees bv Louisiana in Arkansas; 


Fisher v. Steele, 39 La. Ann. 447, 1 So. 882 ^JBode v. narMTT, 412 HI. 204, 106 
N. E. (2d) 521, 535. See also Willoughbv, The Constitutional Law of the 
United States (2d Ed. 1929) Vol. I, $ 171. 


n McHenry County v. Brady, 73 N. Dak. 59, 163 N. W. 540 (1917). In 
the Brady case, the court held that an agreement between counties of North 
Dakota and a Canadian municipality for construction of certain improvements 
in connection with the Mouse River where it flows across the international 


boundary from North Dakota into Canada was not an “agreement or compact” 
within the meaning of Art. I, Sec. 10. The court also held that the agreement 
did not violate the Boundary Waters Treaty of 1909 with Canada. 
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is within the approval given by the Federal legislature, 
any incidental agreements relating to the project are not 
to be regarded as prohibited by the Compact Clause. Made 
in connection with a project for the development of hydro¬ 
electric power (a proprietary function) approved by the 
appropriate Federal agency, and by an international tri¬ 
bunal of which the United States is a member, any such 
agreement cannot be regarded as tending to the increase 
of political power in the States. 

(C) Congress Has Granted Its Implied Approval to 
Agreements for the Development of Boundary 
Streams Under Licenses Issued by the Federal 
Power Commission, and for State Development of 
the International Rapids Section of the St. 
Lawrence. 

We have argued above that Project No. 2000 does not 
contemplate or require that there be any agreement, much 
less any “compact’’ between the Power Authority of New 
York and any “foreign Power”. However, even if a com¬ 
pact had been made, the necessary consent can be found 
in the Federal Power Act and other Congressional enact¬ 
ments. 

It is well established that Congress may by general leg¬ 
islation authorize interstate compacts. Safe Harbor 
Water Power Commission v. Federal Power Commission, 
124 F. (2d) 800 (C.A. 3d, 1940), cert. den. 316 U. S. 663; Ex- 
Parte Tenner, 20 Cal. (2d) 670, 128 P. (2d) 338; Gulley v. 
Apple, 210 S. W. (2d) 514, 213 Ark. 350 (upholding Uni¬ 
form Act for Out-of-State Parolee Supervision). Such 
authority may be inferred or implied from legislation and 
need not be found in express language authorizing a par¬ 
ticular compact. Virginia v. West Virginia, 11 Wall. 39 
59-61 (1870). For example, it was held in the case of 
Safe Harbor Water Power Commission v. Federal Power 
Commission , 124 F. (2d) 800, supra, that agreements be¬ 
tween states for the cooperative regulation of interstate 
utilities do not require congressional sanction, because the 
Federal Power Act impliedly authorizes such agreements 
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by withholding Federal regulation where the state authori¬ 
ties have acted. 

In Pigeon River Improvement, etc., Co. v. Cox, 291 U. S. 
138 (1934), a similar question was presented. Although 
Canadian courts had upheld the right of the Canadian cor¬ 
poration to charge tolls for the use of the boundary- 
stream improvements, the right of the Minnesota corpo¬ 
ration to collect tolls for the use of the improvements on 
the American side was attacked for lack of congressional 
approval. The court found such approval in an Act of 
March 3, 1901 which gave consent to the use of Indian 
land, and w’hich it -was held necessarily included acquies¬ 
cence in the prior action of the State authorizing the im¬ 
provements and the charging of tolls. 

Another illustration is the interstate agreements with 
respect to unemployment insurance. New’ York Labor 
Law’, 8536; cf. In re Standard Towing Corp., 76 App. 
Div. 637, 97 N. Y. S. (2d) 244 (1950). The justification for 
these agreements, made without separate consent of Con¬ 
gress, must be that they are made by the State officials 
as part of their duty to cooperate with the Federal Se¬ 
curity Agency (New’ York Labor Law, § 8530, subd. 2), and 
that State agreements in a field w’here the United States 
Department of Labor is given supervisory jurisdiction, 
comparable to the jurisdiction of the Federal Power Com¬ 
mission over pow’er projects, do not require the consent of 
Congress. Since the law’s of the State must be certified 
to the Federal Security Administrator before the State 
system is qualified under the Federal Law (26 U. S. C. 
§ 1603a, c), it is apparent that the New’ York statute pro¬ 
viding for interstate agreements has not been regarded 
as violating the Compact Clause. 

The approval by the Senate of the Boundary Waters 
Treaty of 1909, and the enactment by Congress of the 
Water Pow’er Act of 1920 constituted full consent, under 
the principles outlined above, for any incidental arrange¬ 
ments w’hich may be made from time to time between Hy¬ 
dro-Electric Pow’er Commission of Ontario and the 
Power Authority of New York (assuming that any of 
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these constitute a compact, contrary to the earlier argu¬ 
ment). Any such incidental agreements merely serve to 
carry out orders validly isued under the Treaty of 1909 
and the Federal Power Act. 

(1) The Boundary Waters Treaty of 1909. 

The Boundary Waters Treaty of 1909 (36 Stat. 2448, 
1910) eliminated the necessity for separate international 
treaties or agreements where matters involving boundary 
waters between the United States and Canada were con¬ 
cerned. At that time the conduct of foreign relations of 
Canada had not been delegated to the Dominion, but was 
within the responsibilities of the British Foreign Office. 
Since negotiations between Canada and the United States 
were cumbersome, the Treaty created a joint agency 
which could act on questions involving boundary waters 
as they arose without the repeated referral of such ques¬ 
tions to the Congress and Parliament. 

The Treaty creates an International Joint Commission 
and gives it express power to pass upon all uses, obstruc¬ 
tions or diversions of boundary streams. Article VIII 
provides in part: 

4 ‘This International Joint Commission shall have jur¬ 
isdiction over and shall pass upon all cases involving 
the use or obstruction or diversion of the waters with 
respect to which under Articles III and IV of this 
Treaty the approval of this Commission is required, 
* # \” (Italics supplied.) 

Under this treaty the United States and Canada could 
submit and have submitted simultaneous applications to 
the Commission for approval of projects, without prepar¬ 
ing a separate treaty (see p. 65, infra). Similarly, a 
state and a province, acting “by authority of the United 
States or the Dominion of Canada within their respective 
jurisdictions’’ (Article III of Boundary Water Treaty, 
infra, p. 65), can be the agencies to construct such proj¬ 
ects, without requiring the separate consent of Congress. 
Any arrangements agreed upon by a State preliminary to 
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or incidental to carrying out a project approved by the 
International Joint Commission are within the authority 
of the Treaty, and therefore have the consent of the Fed¬ 
eral government. 

(2) The Water Power Act of 1920, now the Federal 
Power Act. 

Prior to 1920, the ‘‘authority of the United States” for 
any obstruction in a navigable stream had to be obtained 
through separate consent of Congress, by virtue of the Act 
of March 3, 1899 (30 Stat. 1151). "When Congress passed 
the Water Power Act of 1920, it eliminated the necessity 
of prior action by Congress under the 1899 Act. Thereafter, 
the “authority of the United States”, required under the 
1909 Treaty, and the consent of Congress, to the extent 
required by the Compact Clause, could be obtained from the 
Federal Power Commission without separate action by 
Congress. 

The legislative history clearly shows that Congress con¬ 
templated that New York could obtain authority under the 
Water Power Act (now Part I of the Federal Power Act) 
to build the American structures in a power development 
on the St. Lawrence. The discussion in Point I (supra, 
pp. 27-35) shows that this Act was passed with knowledge 
that the Federal Power Commission could authorize de¬ 
velopment on a boundary stream, and specifically that it 
could license New York to develop the St. Lawrence. Con¬ 
gress must thereby have intended that New York have the 
right to make any necessary agreements incidental to con¬ 
struction and operation under such a license. 

The remarks of Senator Nelson in opposition to one of 
the defeated proposals to exclude boundary waters from 
coverage under the bill show even more clearly than do the 
other references under Point I that Congress knew it was 
consenting to action in a field which involved cooperation 
with Canada. Senator Nelson pointed out that: 

“It must be remembered that the St. Lawrence River 
and the Niagara River are international streams and 
whatever steps we take with reference to those streams 
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must be taken in cooperation and in coordination with 
the Government of Canada.’’ (59 Cong. Rec. 1492.) 

Since Congress created the Federal Power Commission 
as the agency of the United States to authorize boundary- 
stream projects, subject to the International Joint Commis¬ 
sion’s approval, with knowledge that a State might be 
licensed for such project, it must thereby have consented 
to any ancillary agreements that a State might be required 
to make in order to effectuate the authority obtained from 
the Federal Power Commission and the International Joint 
Commission. 

Conclusion. 

If the Compact Clause were construed in the manner 
contended for by the petitioners, this Court would not 
simply upset an action by New T York, but an action by 
numerous Federal officers. It would set at naught applica¬ 
tions made to the International Joint Commission by the 
Secretary of State of the United States and the Minister 
of Foreign Affairs of Canada. It Tvould render ineffectual 
an order of the International Joint Commission, which has 
been engaged in a study of programs for development of 
the St. Lawrence River since 1919. It would defeat a 
project wffiich has been certified by Army Chief of Engi¬ 
neers and the Federal Power Commission as best adapted 
to a comprehensive plan of development for the St. Law¬ 
rence River. It would nullify an Executive Order of the 
President designating the Power Authority as the United 
States entity. 

Finally, it would postpone, if not prevent, the completion 
of improvements which w’ould bring enormous benefits to 
the citizens of the United States and Canada. Such a 
result would not serve to protect the just supremacy of 
the United States but to subvert it, and would be wholly 
inconsistent with the spirit and purpose of the Constitu¬ 
tional provisions upon which petitioners rely. 
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IV. 

P E T I T I ONER HAS NO BASIS FOR ATTACKING THE ORDER OF 
THE INTERNATIONAL JOINT COMMISSION. 

A. Petitioners Cannot Here Challenge the Jurisdiction 
of the International Joint Commission. Moreover, 
the Commission Had Jurisdiction To Approve the Con¬ 
struction of the Instant Project. 

Article III, par. 1, of the Boundary Waters Treaty of 
1909 (36 Stat. 2448), provides: 

It is agreed that, in addition to the uses, obstruc¬ 
tions, and diversions heretofore permitted or here¬ 
after provided for by special agreement 18 between 
the Parties hereto, no further other uses or obstruc¬ 
tions or diversions, whether temporary or permanent, 
of boundary waters on either side of the fine, affect¬ 
ing the natural level or flow of boundary waters on the 
other side of the line shall be made except by authority 
of the United States or the Dominion of Canada within 
their respective jurisdictions and with the approval 
as hereinafter provided, of a joint commission, to be 
known as the International Joint Commission. 

Pursuant to an exchange of notes dated June 30,1952, the 
United States and Canada, on the same day, submitted to 
the International Joint Commission their applications for 
the approval of the instant project, with the request that 
they be considered in the nature of a joint application (H. 
Doc. No. 528, 82nd Cong., 2d Sess., p. 4; (A. 354) The Com¬ 
mission approved the application in its Order dated October 
29, 1952 (A. 357), which contained an express finding to 
the effect that the Commission had jurisdiction to hear and 
dispose of the application. 19 

Petitioners challenge the jurisdiction of the Commission 
on two grounds. They assert, relying on a long since 

18Pursuant to Art. XIII, the term “special agreement ’* includes a mutual 
agreement expressed by concurrent or reciprocal legislation. 

19 During the hearings the Chairmen of the United States and Canadian 
sections of the Commission expressly rejected any suggestion that the Com¬ 
mission might lack jurisdiction (see infra, p. 71). 
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repudiated decision, 20 that the Commission lacks jurisdic¬ 
tion (a) to approve the building of a structure across the 
boundary river, and (b) that the Commission may grant an 
approval only where there is a dispute between the two 
Governments. We submit that this attack on the Com¬ 
mission’s Order must fail for two reasons. First, the 
courts do not have the authority to review the decisions of 
international tribunals, and, second, in any event, the find¬ 
ing of the Commission that it has jurisdiction is correct, 
being supported by the plain language of the Treaty and by 
nearly forty years of practical interpretation of the Treaty 
by the Commission and by the two Governments concerned. 

1. This Court lacks jurisdiction to reexamine the decision 
of the International Joint Commission. 

As the Supreme Court pointed out recently in Hirota v. 
MacArthur, 338 U. S. 197, 198, the courts of the United 
States do not have the authority to review the determina¬ 
tions of international tribunals. And in a case involving 
the jurisdiction of a Mixed Claims Commission and the 
functions of the Secretary of State in certifying its award 
to the Secretary of the Treasury, it was held that in view 
of the serious effect of the refusal to carry out the award 
of an international body upon the conduct of the foreign 
relations of the nation, the power to reexamine such deci¬ 
sions is vested solely in the political department of the 
Government, unless a statute expressly lodges this authority 
elsewhere. Z. & F. Assets Corp. v. Hull, 311 U. S. 470, 489, 
and the concurring opinion at 490-493; 21 see also La Abra 
Silver Mining Co. v. United States, 175 U. S. 423; United 
States ex rel. Boynton v. Blaine, 139 U. S. 306, 325; Freling- 
huysen v. Key, 110 U. S. 63, 72. 

Similarly, it is well established that the power of the 
courts to interpret treaties is limited to those instances in 
which a treaty directly confers a right upon an individual 

20 Application of the Rainy River Improvement Company for approval of 
plans for the Dam at Kettle Falls, Docket No. 1, decided April 8, 1913. As 
we shall show, infra, pp. 71-73, the Rainy River decision was overruled as 
early as 1914, and expressly repudiated as erroneous in the instant proceedings. 

21 See also the opinion of this Court, 114 F. 2d 464, 470-4, 72 App. D. C. 234. 


and to the exclusion of political questions. The Head Money 
Cases, 112 U. S. 590, 598; cf. Whitney v. Robertson, 124 
U. S. 194. And as this Court has held in Z. & F. Assets 
Corp. v. Hull, 114 F. 2d 464, 470-471, 72 App. D. C. 234, 
affirmed, 311 U. S. 470, where a Mixed Claims Commission 
had reopened a case for fraud, the question whether an 
international tribunal has exceeded the authority conferred 
upon it by treaty is a political question and not a justiciable 
case or controversy. 

2. The International Joint Commission had Jurisdiction 
to Approve the Application. 

As pointed out above {supra, p. 66), petitioners attack 
the jurisdiction of the Commission on the grounds (i) that it 
has no authority to approve the construction of a structure 
across the international boundary, and (ii) that it has the 
power of approval only in the ease of a disagreement be¬ 
tween the two countries and not in the case of a joint 
application. We submit that these challenges are unfounded 
and that the Commission’s jurisdiction to approve the 
instant application is fully supported (a) by the plain 
language of the Treaty and (b) by its practical interpreta¬ 
tion. 

(a) Under Article VIII of the Treaty the International 
Joint Commission has jurisdiction to pass on “all cases 
involving the use or obstruction or diversion of the waters 
with respect to which under Articles III and IV of the 
treaty the approval of this Commission is required.” Un¬ 
der Article III of the Treaty approval of the Commission 
is required for “uses or obstructions or diversions * * * of 
boundary waters on either side of the line, affecting the 
natural level or flow of boundary waters on the other side 
of the line.” We submit that a dam crossing a river is 
an obstruction affecting the level or flow of the water and, 
hence, is within the plain and natural language of the 
treaty. 22 

Little more need be said about the argument, that the 

22 For a discussion of the long-overruled dictum in the Rainy Rimer ease, 
which came to a contrary result, see infra, p. 71-73. 


Commission lacked jurisdiction because there was no dis¬ 
agreement between the United States and Canada. The 
Treaty is not limited to the settlement of actual disputes 
between the two sovereigns. Nothing in its language con¬ 
tains any such restriction. The preamble points out that its 
scope is far more ambitious and that its purposes are: 

to prevent disputes regarding the use of boundary 
waters and to settle all questions which are now pend¬ 
ing between the United States and the Dominion of 
Canada involving the rights, obligations, or interests 
of either in relation to the other or to the inhabitants 
of the other * * * and to make provision for the adjust¬ 
ment and settlement of all such questions as may here¬ 
after arise. 23 

Hence, the present accord of the two Governments as to the 
desirability of a project does not defeat the jurisdiction 
of the Commission, since it still has the task of preventing 
future disputes and of protecting the rights of the citizens 
as distinguished from those of the Governments concerned 
( cf. St. Clair River Channel case, infra; Burpee, An Inter¬ 
national Experiment , Dalhousie Review, 1923, Papers Re¬ 
lating to the Work of the International Joint Commission. 
48, 49). 

Accordingly, approval by the Commission is required in 
any case of construction coming within the purview' of 
Article III regardless of whether the tw'o Governments in¬ 
volved agree or not, unless they decide by way of “special 
agreement ” to dispense with the service of the Commis¬ 
sion. There has been no such special agreement in the 
instant case, in the absence of the concurrent or mutual 
legislation required by Article XIII. Moreover, an exchange 
of notes to submit concurrent applications to the Commis¬ 
sion is the very opposite of a special agreement to permit 
the construction of a dam without the approval of the Com¬ 
mission. 

(b) The jurisdiction of the Commission is also supported 
by the practical interpretation of the Treaty by the Com¬ 
mission. Except for the Commission’s first decision handed 

23 CooJc v. United States, 288 U. S. 102, 112, points to the importance of the 
preamble of a treaty in its interpretation. 


down in the Rainy River case 24 in 1913, the Commission 
has held consistently since 1914 that it has jurisdiction to 
approve the construction of obstructions in a boundary river 
across the international boundary, 23 and since 1917 that the 
agreement of the two Governments with respect to a project 
did not prevent the consideration of the application by the 
Commission. 26 Structures across a boundary river were 
approved in the following instances: 

i. May 26, 27, 1914. Michigan Northern Power Co. 
and Algoma Power Co., Docket Nos. 6 and 8. Dyke 
straddling the international boundary in the St. Mary’s 
River at Sault St. Marie. 

ii. November 9, 1915. St. Croix Power Co. and 
Sprague's Fall Mfg. Co., Ltd., Docket Nos. 10, 11. 
Construction of an 1100 ft. dam across the St. Croix 
River between Maine and New Brunswick. 

iii. May 18, 1917. St. Clair River Channel , Docket 
No. 13. Submerged weir across the St. Clair River 
from the Michigan to the Ontario side. 

iv. October 3, 1923. St. Croix River Fishways, 
Docket No. 18. Construction and repair of fishways 
in two dams crossing the St. Croix River from Maine 
to New Brunswick. 

v. October 6, 1925. Buffalo and Fort Erie Public 
Bridge Co., Docket No. 21. Bridge across the Niagara 
River near Buffalo. 

vi. October 6. 1931. St. Croix River Power Co. and 
Sprague's Fall Mfg. Co., Ltd., Docket Nos. 28, 29. 
Reafiirmance and amendment of permits given in 1915 
(supra ii). 

vii. October 2, 1934. Canadian Cotton Ltd., Docket 
No. 32. Reconstruction of an old dam across the St. 
Croix River. 27 

viii. January 20, 1936. Jean Lariviere’s Dam, 
Docket No. 33. Construction of a small dam across 
the headwaters of the St. Johns River between Maine 
and Quebec. 

24 Infra, p. 71. 

25 Michigan Northern Power Co. and Algoma Steel Corporation Ltd., Docket 
Nos. 6 and S, decided May 26, 27, 1914. 

26 St. Clair River Channel, Docket No. 13, May IS, 1917. 

27 The Commission expressed doubt as to whether its approval was necessary 
since the now dam would not increase the water levels over their pre-1909 stages. 
Cf. Art. Ill, infra. 
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ix. October 7, 1936 and June 13, 1939. Prairie 
Portage Dam, Docket Nos. 36 and 40. Repair (No. 36) 
and reconstruction (No. 40) of a dam across a bound¬ 
ary water in the Minnesota-Ontario Lake region. 

Two of the above decisions (St. Clair River Channel (No. 
iii) and Buffalo and Fort Erie Public Bridge Co. (No. v)) 
deal with the question whether the Commission has juris¬ 
diction even where the two Governments are in full agree¬ 
ment. In the former case, the Commission pointed out 28 
that an application might raise many questions of interna¬ 
tional importance not necessarily precluded by the con¬ 
sent of the two Governments to an application 29 and that 
therefore the agreement of the two Governments to a 
projected work in boundary waters did not prevent the 
Commission from fully considering an application. And 
in the Buffalo and Fort Erie Bridge case the Commission 
assumed jurisdiction in spite of the contention of the 
United States Government that the legislation of the two 
countries approving the construction of the bridge consti¬ 
tuted a special agreement between the two countries ob¬ 
viating the necessity of approval by the Commission. The 
United States Department of State has never taken the 
position that preliminary accord on the executive level 
defeats the jurisdiction of the Commission. 

Thus it appears that national agencies (the United 
States Department of State and the corresponding Cana¬ 
dian governmental agency) as well as the international 
tribunal charged 'with the administration of the treaty 
have construed it for a long period of time as conferring 
jurisdiction upon the International Joint Commission over 
applications such as the instant one. This practical inter¬ 
pretation of the Treaty is entitled to the highest respect. 
Dainese v. Hale, 91 U. S. 13, 20; Charlton v. Kelly, 229 
U. S. 447, 468; Sullivan v. Kidd, 254 U. S. 433, 442; Nielson 
v. Johnson, 279 U. S. 47, 52; Factor v. Laubenheimer, 290 
U. S. 276, 294-295; Pigeon River Co. v. Cox Co., 291 U. S. 
138, 158; Choctaw Nation v. United States, 318 U. S. 427, 

28 Page 10 of the opinion. 

29 See supra, p. 68. 
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431-432; see also Norwegian Nitrogen Products Co. v. 
United States, 288 U. S. 294, 315; United States v. Ameri¬ 
can Trucking Associations Inc., 310 U. S. 534, 549. 30 

(c) Petitioners probably will rely on the long-disre¬ 
garded decision of the International Joint Commission in 
the Rainy River case in 1913 to support their claim that the 
Commission had acted outside the scope of its jurisdiction. 
The Rainy River case involved the construction of a dam 
across an international river by two affiliated corporations. 
The Co mm ission’s failure to approve that project turned 
mainly upon the failure of the Governor General of Canada 
to give his necessary approval and interpretation of the 
pertinent Canadian and American statutes as constituting 
the “mutual agreement” which -would exempt the arrange¬ 
ment from the Treaty. 

In as much as in the instant case there is no legislation 
on the part of the United States approving the construc¬ 
tion of the dam, it is unnecessary to determine whether the 
majority of the Commission in the Rainy River case prop¬ 
erly interpreted the Canadian and United States statutes. 

In addition, four of the six Commissioners, in a most 
narrow construction of the language of the Treaty, came 
to the conclusion that a dam across a river does not con¬ 
stitute an obstruction “on either side of the line affecting 
the natural level or flow of boundary waters on the other 
side of the line.” (Opinion, pp. 6-8). A vigorous dissent 
pointed out that this restrictive interpretation would ren¬ 
der the Treaty “a mockery, a delusion and a snare.” 
(Opinion, p. 9). 

The dictum in the Rainy River case has never been fol¬ 
lowed. As we have shown supra, beginning the following 
year, the Commission assumed jurisdiction in cases in¬ 
volving obstructions across boundary lines. Moreover, in 
the instant proceedings the Chairmen of both the United 
States and Canadian sections (Senator Stanley and Gen¬ 
eral McNaughton) expressly repudiated the Rainy River 

30 Pursuant to Rule 6 of the Rules of the International Joint Commission, 
all applications, including those of private persons, must be presented by the 
Government of the territory in which the obstruction is built. 
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decision, pointing out that the Commission, like a court, 
had the authority to overrule an earlier decision later 
found to be erroneous. Senator Stanley thus pointed out: 

Now, it does happen that years ago, at the very be¬ 
ginning of the Commission, there was a division of 
opinion as to the right of the Commission to pass upon 
a structure of this kind in boundary water, but that 
was not adhered to even at the time, so that there is 
no question now—I never mentioned it to you even— 
there is no question now about the Rainy Lake deci¬ 
sion; * * *. 31 * * * And Mr. Chairman, the Supreme 
Court often reverses its own decisions. As you know, 
it is the essence of the jurisdiction of a court to review 
its own decisions, and even if it had been a decision 
in point there would be no question about the right 
of the present court—and this is a court—to make a 
decision that we have made, and to set aside or re¬ 
verse the decision of 1921 (sic). 31i 

Similarly, General McNaughton stated: 33 

* * * I would just like to say at this point that I fully 
share the opinion which has been expressed by my dis¬ 
tinguished colleague [Senator Stanley] • * *, as to the 
complete jurisdiction which this Commission has to 
receive the applications from the two governments, 
and to dispose of them under the terms of the Treaty; 
and I also share his opinion in regard to the Kettle 
Falls [Rainy River] case in which most unfortunately, 
at an early time in the history of this Commission 
there was a division of opinion * # * and it in no sense 
constitutes a precedent which could be put up and 
sensibly argued that we have not jurisdiction in this 
case, because I am sure that both sections are in com¬ 
plete accord that there is complete and full jurisdic¬ 
tion to deal with these matters which are before us. 

At the hearings held in Washington on October 20, 1952, 
it was also stated with respect to the Rainy River case (pp. 
79-80): 

31 Hearings at Albany, September 3, 1952, p. 18. 

32 id., p. 20; the balance of Senator Stanley’s statement is to the effect that 
the real holding of the Eainy Biver case was based on the theory that there 
had been a special agreement defeating the jurisdiction of the Commission and 
that the statements about the dam across the river were mere dictum. 

33 September 3, 1952, Hearings, pp. 18-19. 
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Chairman Stanley: Twenty years ago we reversed 
that decision, that is the end of it. 

General McNaughton : I would like to support the 
Chairman in his statement. We have had full oppor¬ 
tunity to examine the Kettle Falls [ Rainy River] case, 
and we do not in any sense regard it as binding on the 
Co mm ission. In fact, you cannot get an exact parallel 
in any of the cases, but sufficiently to prove that what 
the Chairman has said is correct, that we do not think 
that it was a very good decision, and we are not bound 
by it. 

In those circumstances petitioner’s reliance upon the 
Rainy River decision is utterly misplaced. The Second 
Circuit Court, speaking through L. Hand, J., in Niagara 
Falls Power Company v. Federal Power Commission , 137 
Fed. 2, 787, certiorari denied, 327 U. S. 790, said (page 
792): 

* * * a single ruling, made shortly after the tribunal 
has been set up, should have far less weight than a 
series of repeated rulings over a course of years. And 
when that isolated instance is repudiated by the same 
tribunal in the light of its added experience, it has 
scarcely any weight at all. Indeed, the very reason 
which forbids a court from lightly overruling an ad¬ 
ministrative ruling, a fortiori forbids its undertaking 
to say that a later ruling is mistaken when it reverses 
the earlier one. We must assume that continued occu¬ 
pation with the subject has disclosed the past error 
better than we can do ourselves. * * * 

B. The Application to the International Joint Commis¬ 
sion Was Not Illegal Because Predicated Upon an 
Executive Agreement Not Authorized by Congress. 

Petitioner argues that certain exchanges of notes be¬ 
tween the United States and Canada during negotiations 
preliminary to submission of the applications to the Inter¬ 
national Joint Commission constituted executive agree¬ 
ments between the two nations, that these agreements w*ere 
illegal because not embodied in a treaty or otherwise au- 
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thorized by Congress, and that their illegality in some man¬ 
ner invalidates the order of the Federal Power Com¬ 
mission. 

The Respondent’s position is that the license granted by 
the Federal Power Commission to the New York State 
Power Authority is authorized by the Federal Power Act, 
as well as by the order of the International Joint Commis¬ 
sion pursuant to the Treaty of 1909, and that the authori¬ 
zation for the power project therefore rests upon statute 
and treaty, and not upon any executive agreement. Such 
preliminary negotiations and accord as there transpired, 
for the purpose of preparing a submission to the Inter¬ 
national Joint Commission, were merged in the decision 
of that Commission and do not have any legal significance 
of their own. 

The Boundary Waters Treaty of 1909, ratified by the 
Senate, had as one of its major purposes the settlement 
of all questions concerning international waters forming 
the boundary between Canada and the United States. The 
Treaty provided for the establishment of the International 
Joint Commission to achieve this and other objectives. 

For many years, engineers representing the two Govern¬ 
ments had exchanged views on the physical plans for the 
proposed dual purpose (seaway and power) project—the 
location and depth of new canals and channels, the hy¬ 
draulic works needed to control water levels and flows, 
the location and method of construction of locks, dams and 
powerhouses, and the many other important physical as¬ 
pects of an international project of this size and scope. 
Representatives of the foreign affairs departments of the 
Governments also have conferred on procedures to advance 
the project. Up to this time it was assumed that the 
United States Government w’ould construct half of the 
combined project, and that this w T ould require Congres¬ 
sional approval in view of the large expenditure v r hich 
the Government would incur. In 1951, w’hen Canada stated 
that it wrould build the seaw T ay on its side of the boundary, 
by itself, the character of the project changed. 
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To clarify the problems thus raised, a series of meetings 
with engineering, legal and diplomatic representatives of 
Canada and the United States was proposed and held. It 
was initiated by an exchange of notes on January 11, 1952. 
The new development proposal and the precise questions 
to be submitted to the International Joint Commission 
were clarified as a result of these discussions. The basic 
cost principles to be submitted to the Commission for ap¬ 
proval were defined in another exchange of notes of June 
30, 1952 (A. 354) Concurrent applications were submitted 
to the International Joint Commission on the same date. 

Out of the discussions and exchanges commencing in 
January of 1952, petitioners have attempted to spell an 
“executive agreement”, unsupported by legislative or con¬ 
stitutional authority. Hence, they maintain, the Commis¬ 
sion erred in granting the license to the New York Power 
Authority. 

1. But all the actions taken were under the authority of 
the 1909 Treaty, which had been duly ratified by the Sen¬ 
ate. This is what was intended bv the Treatv; Article III 
deals precisely with obstructions to be built in boundary 
water. 

The treaty authorized applications to be submitted by 
the two countries. Since its primary objective is to insure 
international cooperation and the avoidance of discord, the 
treaty itself impliedly authorized representatives of the 
two nations to get together prior to any submission in 
order to narrow or eliminate possible areas of disagree¬ 
ment. Obviously the treaty does not contemplate that the 
Canadian and American representatives must proceed in 
isolation from each other, in ignorance of each other’s 
proposals, so that any coordination in the details of the 
construction of an international project must be hammered 
out by the Commission itself. 

We are advised by the State Department that in the 
practical administration of the 1909 Treaty by the two 
nations concerned there have been many occasions on 
which preliminary discussions have taken place. The nor- 
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mal purpose of those discussions is to agree upon as many 
aspects of the problem as possible. Neither Canada, the 
United States, nor their representatives on the Interna¬ 
tional Joint Commission have ever objected to the pro¬ 
priety of this procedure or suggested that it was not au¬ 
thorized under the treaty. This reasonable understanding 
of the treaty by the two nations involved is, at the very 
least, highly persuasive evidence as to what it was intended 
to mean. (See cases, supra, pp. 68-71.) If the two par¬ 
ties to an agreement are in accord as to its meaning, third 
parties such as the petitioners here are hardly in a posi¬ 
tion to challenge that interpretation. 

The negotiations and exchanges of notes, all properly 
the concern of the Executive, were entered into solelv for 
the purpose of the submission of an application to the IJC 
for an order of approval by that tribunal. These pre¬ 
liminary exchanges did not constitute international agree¬ 
ments in the sense that they finally determined rights or 
conduct. They were merely agreements as to what should 
be submitted to the International Commission, from which 
would come the only decision which would have binding 
effect upon the two nations. Accordingly, we do not be¬ 
lieve that the exchange of notes constituted “executive 
agreements’’ in the sense in which that term is commonly 
used. 

2. Even if it be assumed that there was an “executive 
agreement”, the President was nevertheless acting within 
the scope of his lawful authority. The Supreme Court has 
frequently confirmed the President’s capacity, subject to 
constitutional limitations, to enter into such agreements. 
United States v. Curtiss-Wright Corp., 299 U. S. 304, 318, 
320; United States v. Belmont, 301 U. S. 324, 331; United 
States v. Pink, 315 U. S. 203, 229-230; Chicago & Southern 
Air Lines v. Waterman S. S. Co., 333 U. S. 103, 109. 

These agreements take many forms. Most of them 
are entered into by the Executive pursuant to au¬ 
thority granted by statute. The theoretical but hitherto 
unsuccessful objection to agreements of this sort has been 
that their authority rests upon a statute enacted by a ma- 
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jority of both houses of Congress rather than upon a treaty 
ratified by two-thirds of the Senate. Clearly if executive 
agreements can be authorized by statute, they can also find 
their authority in a treaty, to which the above constitu- 
r tional objection could not apply. 

For reasons set forth above, that is at most what vre have 
here, because the treaty of 1909 unquestionably contem¬ 
plates, and thus can be said impliedly to authorize, prelim¬ 
inary negotiations and agreement as to what should be sub¬ 
mitted to the International Joint Commission. 

( 

Any agreements involved in this case therefore fall with¬ 
in the category of the “congressional-executive” agree¬ 
ments, and it is unnecessary to consider whether the Presi¬ 
dent could have undertaken to enter into such agreements 
entirely on his own. 

• Petitioners attempted before the Commission to quote 

the Attorney General as having taken a more limited view- 
of the President’s authority to execute such agreements. 
The full quotation, in context, from the Attorney General’s 
prepared statement before the Subcommittee of the Senate 
Committee on the Judiciary, in its hearings on S. J. Res. 
1, and S. J. Res. 43, on April 7, 1953, is as follows (Hear¬ 
ings, pp. 928, 929.) 

Most of the executive agreements have been and are 
in fact Congressional—executive agreements, based 
upon the cooperation of the Congress and the Presi¬ 
dent and the merger of their powers. A comparatively 
small number of the total agreements have rested upon 
the sole action of the President. These have related 
to his express and exclusive constitutional powers as 
Commander in Chief of the Army and Navy, and his 
diplomatic powers as the sole organ of the Federal 
Government in the field of international relations, in¬ 
cluding the power to receive ambassadors and other 
► public ministers. (Italics added.) 

This, of course, is the view long accepted by the Supreme 
Court in the cases cited above. 

3. But even if the Executive action were not deemed to 
be authorized bv the 1909 treatv, it would fall within the 
class of agreements covered by the phrase italicized above. 
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As the sole organ of the nation in its external relations, 
and its sole representative with foreign nations, the Presi¬ 
dent has traditionally executed executive agreements in 
related areas. “Among these are such as apply to minor 
territorial adjustments, boundary ramifications, the polic¬ 
ing of boundaries, the regulation of fishing rights, private 
pecuniary claims against another government or its na¬ 
tionals, in Story’s words, ‘the mere private rights of sov¬ 
ereignty’ ”. 34 Certainly the authority to enter into pre¬ 
liminary negotiations and agreements as to what shall be 
submitted to an international tribunal for approval under 
a treaty falls within this field. The diplomatic process does 
not operate in a strait jacket; in the early stages before it 
culminates in final decisions, there must be room for play 
on the part of the Executive who acts for the nation in 
diplomatic affairs. This much power at least the Presi¬ 
dent unquestionably must possess. 

The Supreme Court has declared repeatedly that the 
foreign commerce powers of Congress and the foreign re¬ 
lations powers of the President are not mutually exclu¬ 
sive and that there is a broad area in which the two over¬ 
lap. United States v. Curtiss-Wright Corp ., 299 U. S. 304, 
320; Knauff v. Shaughnessy, 338 U. S. 537, 542; Chicago & 
Southern Air Lines v. Waterman S. S. Co., 333 IT. S. 103, 
109; Fong Yue Ting v. United States, 149 U. S. 698, 711-713. 
That is the case here. 

The opinion of the Circuit Court of Appeals for the 
Fourth Circuit in United States v. Capps, 204 F. 2d 655, 
which is pending before the Supreme Court on writ of 
certiorari, appears to have been based primarily on that 
court’s belief that the President had not followed a pro¬ 
cedure affirmatively prescribed by Congress in the Agri¬ 
cultural Act of 1948. If this is the basis for the decision, 
it has no bearing on the present case. There is language 
in the opinion, however, which if taken alone, may be said 
to reflect upon the President’s traditional authority to act 

34 Sen. Doc. No. 170, 82d Cong., 2d Seas. (1953), The Constitution of the 
United States of America—Analysis and Interpretation, edited by Edward S. 
Corwin. 
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by executive agreement in the field of foreign commerce. 
As indicated above, this view has been consistently re¬ 
jected by the Supreme Court. United States v. Curtiss- 
Wright Corp., 299 XJ. S. 304; Altman & Co. v. United States, 
224 XJ. S. 583; United States v. Belmont, 301 XJ. S. 324; 
United States v. Pink, 315 XJ. S. 203; Chicago & Southern 
Air Lines v. Waterman S. S. Co., 333 XJ. S. 103. But, in 
any event, the Capps case was not concerned with, and did 
not cast doubt upon, the President’s authority to enter into 
agreements to be submitted to a tribunal established by 
treaty. It thus has no pertinence here. 


v. 

THE POWER AUTHORITY IS AUTHORIZED BY NEW YORK LAW 
TO ACCEPT A LICENSE HAYING THE CONDITIONS RE¬ 
QUIRED BY SECTION 14 OF THE FEDERAL POWER ACT. 

Petitioners, Central Pennsylvania Coal Association and 
Lake Ontario Land Owners, both make the contention that 
the Power Authority cannot accept a license under the 
Federal Power Act in the face of State constitutional and 
statutory provisions retaining in the State of New York 
ownership and control over the navigable waters of the 
State. Petitioners especially claim that Section 14 of the 
Federal Power Act requires a licensee to agree to the “ re¬ 
capture” of its project at the end of the license period and 
that this is incompatible with the refusal of the State of 
New York to agree to alienation of either its property or 
its waters. These contentions are groundless, inasmuch 
as the enabling Act of the Power Authority has been so 
drawn as to authorize expressly the acceptance of a license 
under the Federal Power Act, some of the amendments 
directed to this having been adopted in 1951, after claims 
of insufficiency in this respect had been advanced by the 
Presiding Examiner in 1949. 

During the interval since the Examiner’s original report 
of December 1949, all objections which were then advanced 
to the granting of a license to the Power Authority have 
been removed. Thus the doubt expressed by the Presiding 
Examiner in his intermediate opinion of December 19,1949, 
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(A. 45-46), concerning the right of the Power Authority 
to accept a license in view of the provisions of Section 14 
of the Federal Power Act has been eliminated by statutory 
amendment. Section 1005 (3) of the Power Authority Act 
as amended by Chapter 146 of the Laws of 1951 now pro¬ 
vides, the amendments being shown in italics, as follows: 

“The authority is authorized and directed: 

• * * 

“3. To apply to the appropriate agencies and officials 
of the United States government and/or of the Do¬ 
minion of Canada or its provinces, including the fed¬ 
eral power commission and the international joint com¬ 
mission, for such licenses, permits or approval of its 
plans or projects as it may deem necessary or advis¬ 
able, and in its discretion, and upon such terms and 
conditions as it may deem appropriate, to accept such 
licenses, permits or approvals as may he tendered to it 
hy such agencies or officials; and to enter into contracts 
with such agencies or officials relating to the construc¬ 
tion or operation of the projects. Neither the authority 
nor any trustee, officer or agent thereof shall have any 
power to waive or surrender for any purpose whatso¬ 
ever any right of the state of New York, whether 
sovereign or proprietary in character, in and to the 
Niagara and Saint Lawrence rivers , their waters, 
power, channels, beds, or uses, or the right of the state 
to assert such rights at any future time; provided, 
however, that nothing herein contained shall he con¬ 
strued as limiting the power of the authority to accept 
a license issued hy the federal power commission pur¬ 
suant to the provisions of the federal power act, as 
amended, and the terms and conditions therein im¬ 
posed pursuant to law. If for any reason the authority 
shall fail to secure any such license, permit or approval 
as it may deem necessary or advisable, or shall decide 
not to make application therefor, it is authorized to 
institute suit, or to apply to congress for legislation, 
or take such other action in the premises as it may deem 
necessary or advisable, in the furtherance of the project 
and for the protection of its rights and those of the 
state.” 

The Legislature of the State of New York thus made it 
clear that the Power Authority may accept a license con- 
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taining terms and conditions, imposed by the Federal Power 
Commission pursuant to law, including a condition as to 
the acquisition price to be paid by the United States in the 
event it should acquire the project at the end of the 50-year 
license period. 

Section 1005 (3) of the Power Authority Act, as amended, 
clearly permits the Power Authority to accept a license 
issued under the Federal Power Act, such permission being 
recited as a proviso to the clause forbidding surrender of 
the sovereign rights of the State of New York. This pro¬ 
viso makes it clear that even though the conditions of Sec¬ 
tion 14 of the Federal Power Act are inserted in the Power 
Authority’s license pursuant to law, the Power Authority is 
empowered to accept such license in spite of the general 
policy of the State not to waive in other instances its rights 
in the St. Lawrence River. 

The legislative intent, clear and adequate from the lan¬ 
guage of the 1951 amendment itself, is further strengthened 
by the testimony and evidence with respect to the legislative 
purpose. Chairman Burton of the Power Authority said: 

“The amendment was prepared by our counsel, 
special counsel, the Governor’s counsel, and it was 
drawn for the express purpose of being sure that we 
could take a license with a recapture clause in it, and 
it would be legal.” (A. 272) 

Governor Dewey, whose counsel had participated in 
drafting the 1951 amendments with the recapture clause as 
one of the particular problems in mind, stated in signing 
the bill: 

“It has been claimed that the Authority might not 
be able to conform to the terms of any license granted 
by the Federal Power Commission. This bill expressly 
authorizes it to conform to any such terms.” (N. Y. 
Legislative Annual, 1951, pp. 314-315.) [Emphasis 
supplied.] 

And, the Attorney General of the State of New York, in 
submitting a brief as amicus curiae to this Court respecting 
this very project, Power Authority of the State of New 
York v. Federal Power Commission, case No. 10,972, Oc- 



tober 11, 1951, referred to the provisions of Section 14 of 
the Federal Power Act and expressly said that any doubts 
on this subject “have been completely removed by amend¬ 
ments to the Power Authority Act.” (A. 280-283) 

Petitioners have criticised the 1951 amendment for not 
repeating the above-quoted proviso of Section 1005 (3) in 
other sections of the Act where the inalienability of the St. 
Lawrence and Niagara Rivers is mentioned. But it is not 
necessary to repeat language which has once been stated 
so clearly. Except in connection with the Power Authority 
license from the Federal Power Commission the State 
did not wish to diminish its rights in the rivers. The 
reason for this is apparent from the history of the con¬ 
troversy over the hydroelectric development of the St. 
Lawrence River. Private interests have repeatedly sought 
authority to develop the river. At one time permission 
was actually given by the State Legislature to dam the river 
for water power purposes. However, the Attorney General 
of Nevr York ruled the statute unconstitutional and a sub¬ 
sequent Legislature repealed it. (Matter of Long Sault 
Development Co. 212 N. Y. 1 (1914); err. dism. 242 U. S. 
272 (1916)). 

After the Federal Water Power Act was passed an appli¬ 
cation was made by The Frontier Corporation for per¬ 
mission to dam the St. Lawrence River. Ultimately this 
application was withdrawn and thereafter the State Water 
Power Act was amended to provide that all licenses issued 
thereunder by the Water Power Commission must first be 
approved by the Governor. (First Annual Report of the 
New York Power Authority, p. 46, 1932 N. Y. Leg. Doc. 
No. 111). 

In the light of this history it is apparent that the Legis¬ 
lature wished to reaffirm its policy against private develop¬ 
ment of the St. Lawrence River and desired in the 1951 
amendments to permit “surrender” of the State’s rights 
in the St. Lawrence River only to the extent necessary, and 
as required under the Federal Power Act. to obtain Federal 
Power Commission approval for this public development. 


When the State’s agency authorized by State statute for 
the purpose of developing the St. Lawrence River, which 
agency was subsequently designated by the President as 
the Unted States entity to construct the St. Lawrence power 
project, 35 asserts that it has authority under State law to 
accept the Federal Power Commission license issued to it, 
and its highest law officer has supported that assertion, 
there can be no substance to any contention by the peti¬ 
tioners that a Federal court should hold that law to be 
inadequately expressed. 

In arguing that the Power Authority under its Enabling 
Act, as amended, is fully warranted to accept a license, 
subject to all the terms of Part I of the Federal Power Act, 
including Section 14, the following question is pertinent: 
What does the State agree to in Section 14? Certainly, a 
State cannot confer upon the Federal Power Commission 
or the federal government authority to take over a licensed 
project. That authority must come from the Constitution, 
and if this licensed project is ever to be taken over by the 
United States it will not be under the Federal Power Act 
but under some different statute in which Congress ex¬ 
pressly authorizes the taking. Upon such enactment, the 
licensed project will be taken subject to the requirements 
of the Federal Power Act which the Power Authority as¬ 
sented to in 1948 and in 1952. one of the conditions being 
that the price to be paid by the United States in the event 
of acquisition shall be determined in accordance with the 
formula set out in Section 14. 

The Federal Power Commission in a recent report dated 
July 10,1953, to the Senate Committee on Public Works in 
reporting on a bill (S. 2094) to exempt State and municipal 
licensees from the provisions of Section 14 of the Power 
Act, said: 

“* * * The right of the United States to acquire or 
take over any project regardless of the purpose served 
by the project, is conferred by the Constitution, and the 
acquisition must be in accord with the constitutional 
authorization. Section 14 of the Federal Power Act 


33 See Executive Order dated November 4, 1953. (18 Fed. Reg. 7005) 


does not confer upon Congress any right to acquire a 
licensed project but merely provides a formula under 
which the acquisition price can be determined in the 
event a licensed project is acquired by the United States 
at the end of the license period. Therefore, should 
S. 2094 be enacted, the United States could still acquire 
or take over a project licensed to a State or a munici¬ 
pality by condemnation and upon payment of just 
compensation.” (Senate Report 599, 83rd Congress, 
First Session). 30 

This points up the fact which is already evident from the 
materials adduced above that the inclusion of the condition 
required by Section 14 of the Federal Power Act in a 
license is no bar to the acceptance of the license by the 
Power Authority. 

3 e In Senate Report No. 599 (83rd Cong., 1st Sess.,) the Senate Public Works 
Committee said: “The Committee favors enactment of S. 2094, as amended. 
It considers that State and municipal hydro-electric power projects are de¬ 
veloped for public use and benefit, and that the provision of Section 14 for 
establishing a formula under which the acquisition price can be determined 
in the event a licensed project is acquired by the United States at the end 
of the license period should not be applicable. # * * This provision would not 
affect the right of the United States to acquire a project by normal con¬ 
demnation and upon payment of just compensation at any time deemed advis¬ 
able under emergency conditions.” (Italics added.) 
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CONCLUSION. 

For the reasons set forth herein, the petitions to set 
aside the order of the Federal Power Commission should 
be denied. 
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STATEMENT OF QUESTIONS PRESENTED. 

1. Whether Petitioner is a “party aggrieved” or “ad¬ 
versely affected” by the order of the Federal Power Com¬ 
mission under review in this proceeding. 

2. Whether the Federal Power Act authorizes the issu¬ 
ance of a license to the Power Authority of the State of 
New York and conversely, whether this corporate instru¬ 
mentality of that State is eligible to accept such license, 
for the United States portion of an international hydro¬ 
electric development stretching from shore to shore across 
an international boundary water, w’here the construction, 
operation and maintenance of the entire project involves a 
“joint venture” with a public agency of a foreign govern¬ 
ment. 

3. Whether Congressional approval is necessary to effec¬ 
tuate the proposed international hydroelectric project be¬ 
cause of the terms of the Commerce Clause and the Compact 
Clause of the Constitution. 

4. Whether the Commission erred in finding and conclud¬ 
ing that the proposed project is in the public interest and 
will be best adapted to a comprehensive plan for develop¬ 
ment of the St. Lawrence River. 

5. Whether the opinion and order of the Federal Power 
Commission here involved complies with its own General 
Rules of Practice and Procedure, and with the Administra¬ 
tive Procedure Act. 
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IN THE 


United States Court of Appeals 

Foe the District of Columbia Circuit 


No. 11,999 


Central Pennsylvania Coal Producers’ Association, 

Petitioner, 


v. 


Federal Power Commission, 

Respondent, 

and 

Great Lakes-St. Lawrence Association, 

Power Authority of the State of New York, 

Interveners. 


On Petition lor Review of An Order of the Federal Power 

Commission. 


BRIEF FOR PETITIONER. 


JURISDICTIONAL STATEMENT. 

This proceeding was instituted by the filing of a Petition 
for Review by the Petitioner, Central Pennsylvania Coal 
Producers’ Association, pursuant to Section 313 (b) (49 
Stat. 860, 16 U. S. C. A. 825 1 (b)) of the Federal Power 
Act and Section 10 (a) (60 Stat. 243, 5 U. S. C. A. 1009 (a)) 
of the Administrative Procedure Act for the purpose of re- 
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viewing an order of the Federal Power Commission. 1 Peti¬ 
tioner was an intervener in the proceedings before the Fed¬ 
eral Power Commission (A. 97-99). 2 

The decision and basic order (A. 192-219) here under re¬ 
view was announced by the Commission in its “Opinion No. 
255” on July 15, 1953. The order was issued in a proceed¬ 
ing, known as “Project No. 2000”, initiated before the Com¬ 
mission by the filing of an application by the Power Au¬ 
thority of the State of New York (A. 33-40; 64-86), seeking 
a license under Section 4 (e) of the Act (49 Stat. 839, 16 
U. S. C. A. 797 (e)) for the United States portion of an 
international hydroelectric development to be constructed in 
the International Rapids Section of the St. Lawrence River. 

On August 14, 1953, within the time prescribed by Sec¬ 
tion 313 (a) (49 Stat. 860, 16 U. S. C. A. 825 1 (a)) of the 
Act, this Petitioner filed a Petition for Rehearing with the 
Commission (A. 227-248), setting forth its objections to the 
order here under review. That petition was denied by 
order of the Commission issued September 4, 1953 (A. 257- 
258). The Petition for Review'- w*as filed with this Court 
on November 2, 1953 (A. 19-33). 

The jurisdiction of this Court is provided for by Section 
313 (b) (49 Stat. 860, 16 U. S. C. A. 1 (b)) of the Federal 
Powder Act, and by Sections 2 (b) (60 Stat. 237; 5 U. S. C. A. 
1001 (b)) and 10*(a) (60 Stat. 243, 5 U. S. C. A. 1009 (a)) 
of the Administrative Procedure Act. 

STATEMENT OF THE CASE. 

Petitioner is an unincorporated association of coal pro¬ 
ducing companies operating coal mines in what is commonly 
referred to as the “Central Pennsylvania” area. 3 Peti- 

1 Throughout this brief, the Federal Power Commission will be sometimes 
referred to as the * ‘ Commission*’ or the “Respondent”; the New York Power 
Authority as the “Power Authority”; the Hydro-Electric Power Commission 
of Ontario as the “Ontario Commission”; the International Joint Commis¬ 
sion as the “I. J. C.”; the Public Power and Water Corporation as “Public 
Power”; and the Federal Power Act as the “Act”. 

2“ (A.) ” refers to the Joint Appendix agreed upon for this review. 

3 The * * Central Pennsylvania 1 ’ area is that portion of the State of Penn¬ 
sylvania which is east of the line formed by the Allegheny and Conemaugh 
Rivers southward through Somerset County to the southern border of the 
State (A. 317). 
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tioner’s members annually produce about 22,000,000 tons 
of bituminous coal, and employ over 19,000 workers. Ap¬ 
proximately 58 percent of the coal produced in the Central 
Pennsylvania area is sold and shipped into the region which 
will be within the service area of the proposed hydroelectric 
powder project here in issue (A. 316, 317, 319, 320, 385). 

The proposed hydroelectric power project is to be located 
in the International Rapids Section of the St. Lawrence 
River, an international boundary stream (A. 192). The 
project is to be jointly constructed, operated and main¬ 
tained (A. 34, 41, 42, 51, 74, 76, 95, 359) by the Powder 
Authority, a corporate instrumentality of the State of New r 
York 1 (A. 34,193), and the Hydro-Electric Power Commis¬ 
sion of Ontario, Canada, a governmental or public agency 
created by the Province of Ontario (A. 41, 51, 113, 267). 2 
The costs of construction, operation and maintenance of 
the entire project are to be shared equally by the Power 
Authority and the Ontario Commission (A. 85, 368-369). 

Main structures of the proposed project include the Long 
Sault Dam near Massena, Yewr York, to be located entirely 
within the United States; a powerhouse at Barnhart Island 
wdiich would also act as a dam, to be located half in the 
United States and half in Canada; and the Iroquois Dam 
which will also be located partly in the United States and 
partly in Canada (A. 193-194). 3 The facilities for which the 
Power Authority seeks a license are those facilities and 
parts thereof which are to be constructed on the United 
States side of the boundary line (A. 34, 86). 

The initial application of the Power Authority to con¬ 
struct the portion of the project to be located in the United 
States w*as filed with the Commission on July 16, 1948 (A. 

1 The Power Authority was created pursuant to the terms of the Power 
Authority Act, Chapter 772, Laws of New York, 1931. 

2 See also House Document No. 337, 82nd Cong., 2nd Sess., pp. 1, 2 (1952); 
page 4 of the Power Authority’s Brief in Case No. 10,972 of this Court (1951) ; 
Hearings before the Subcommittee of the Senate Committee on Foreign Rela¬ 
tions on S. 5S9, etc ., 83rd Cong., 1st Sess., p. 512 (1953). 

3 Also involved in the project are channel enlargements, dykes, highway and 
railroad modifications, etc. For a listing of the features of the project see 
A. 76-77. 
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33-40). After hearings and an intermediate decision by 
the Presiding Examiner (A. 40-50), the application was 
dismissed by order of the Commission on December 19, 
1950, in its Opinion No. 203. In that opinion, denying the 
application of the Power Authority, the Commission re¬ 
ferred the matter to the Congress, in accordance with the 
provisions of Section 7 (b) of the Federal Power Act (41 
Stat. 1067, as amended, 16 U. S. C. A., 800 (b)), because it 
believed that the International Rapids Section should be 
developed—both for navigation and for power purposes— 
by the United States instead of by an agency of the State 
of New York (A. 50-64). An appeal from this decision was 
taken by the Power Authority to the United States Court 
of Appeals for the District of Columbia Circuit (No. 10,972, 
filed March 26, 1951) (A. 87). 

Notwithstanding the urging of the Executive branch of 
the Government, the 82nd Congress refused to act favorably 
on the recommendations of the Commission (A. 193). 
Thereupon, just a few days before the 82nd Congress ad¬ 
journed, the Executive Department of our Government, ac¬ 
quiescing in a plan proposed by the Government of Canada, 
launched what the then-President of the United States de¬ 
scribed as “the official commencement of a procedure for 
getting the St. Lawrence project built if the Congress fails 
to approve the legislation which is before it for that pur¬ 
pose” (A. 354). x The “procedure” referred to by the 
President culminated in an Exchange of Notes on June 30, 
1952, between the Executive Departments of the Govern¬ 
ments of the United States and Canada. The Exchange 
of Notes provided that when all arrangements had been 
made to ensure the completion of the power phase of the 
St. Lawrence project, the Canadian Government would itself 
build the seaway on its side of the St. Lawrence River. En¬ 
tities to construct the joint powder project -were to be desig¬ 
nated by the respective Governments (A. 68-73). On the 
same day, the agreement embodied in the Exchange of 

l See also, House Document No. 337, 82nd Cong., 2nd Sess., pp. 1-2 (1952). 
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Notes was implemented by the filing of applications by 
both Canada and the United States with the International 
Joint Commission, an international body established pur¬ 
suant to the Boundary Waters Treaty of 1909 (A. 64, 73- 
82). x 

The application of the United States provided that the 
“entity or entities which will construct and will operate the 
United States part of the project will be such entity or en¬ 
tities as may be authorized by the Congress, or licensed by 
Federal Power Commission under the Federal Power Act” 
(A. 80). The agreement embodied in the Exchange of 
Notes of June 30, 1952, and the application filed concur¬ 
rently therewith with the I. J. C., have not been submitted 
to the Senate for ratification as a treaty, nor to the Con¬ 
gress for is approval. Nor has the Congress been requested 
to designate an entity or entities to join with the Ontario 
Commission in building the joint international power proj¬ 
ect involved herein. 2 

After the Exchange of Notes of June 30, 1952, the Com¬ 
mission joined with the Power Authority in requesting this 
Court to dismiss the review proceedings (No. 10,972) and 
remand the application to the Commission for further con¬ 
sideration. The review proceedings w T ere dismissed, as re¬ 
quested, by order of this Court dated August 8, 1952 (A. 
87). 

On September 22, 1952, the Powder Authority filed an 
amendment to its original application in which it stated 
that if its Project No. 2000 were licensed by the Commission 
and it w*as designated as the entity to construct and operate 
the part of the project to be located in the United States, 
it would “undertake its portion of the power project on 
the basis set forth in the aforesaid Exchange of Notes * * * 
and in the application of the United States for an Order of 
Approval of the International Joint Commission * * *” (A. 

i 36 Stat. Part 2, 2448. 

- Two days after this Petitioner filed its * * Petition for Review ’ * with this 
Court, the President issued Executive Order No. 10,500 (18 F. R. 7005), desig¬ 
nating the Power Authority as the entity which would join with the Ontario 
Commission in building the international project. 
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86). The amendment was also for the declared purpose of 
bringing the application for license into conformity with 
the plans proposed by the Governments of the United States 
and Canada in the aforementioned Exchange of Notes and 
applications to the I. J. C. (A. 66). There wras little essen¬ 
tial difference between the original and amended applica¬ 
tions, except that the amended application provided for the 
erection of the aforementioned Iroquois Dam, which shore- 
to-shore structure had been omitted from the original ap¬ 
plication (A. 194). 

On October 29, 1952, the I. J. C. issued an order approv¬ 
ing the United States and Canadian applications (A. 357- 
369). This order also provided for the establishment of a 
“Joint Board of Engineers” 1 and a “Board of Con¬ 
trol”. 2 

By order of the Commission issued on November 7, 1952, 
the application of the Powder Authority, as amended, was 
designated for hearing (A. 87-89). By order of the Com¬ 
mission issued on December 8, 1952, Petitioner w’as per¬ 
mitted to intervene in Project No. 2000. 3 Hearings on the 
amended application began the next day (A. 108). On the 
same day, the Public Power and Water Corporation of 
Trenton, New Jersey, filed an application, w’hich was desig- 

1 The duties of the Joint Board of Engineers are “to review and coordinate, 
and, if both Governments so authorize, approve the plans and specifications of 
the works and the programs of construction thereof submitted for the approval 
of the respective Governments * * *, and to assure the construction of the 
works in accordance therewith as approved * * *.” (A. 361) 

2 The duties of the Board of Control are ‘ ‘ to give effect to the instructions 
of the Commission [I. J. C.] as issued from time to time” with respect to the 
October 29 order of the I. J. C. During construction, the Board of Control 
is to keep informed of the plans of the Joint Board of Engineers and advise 
with that Board. After construction, the Board of Control is to “ensure 
that the provisions of this order relating to water levels and the regulation 
of the discharge of water from Lake Ontario and the flow of water through 
the International Rapids Section * * * arc complied with, and the Hydro- 
Electric Power Commission of Ontario and the entity designated by the Gov¬ 
ernment of the United States shall duly observe any direction given them by 
the Board of Control for the purpose of ensuring such compliance * * *.” 
(A. 362). 

3 As is customary for the Commission, its order recited that * ‘ such inter¬ 
vention shall not be taken as recognition by the Commission that any of the 
petitioners may be aggrieved by any order entered by the Commission in con¬ 
nection with this proceeding” (A. 99). 
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nated as “Project No. 2121”, also seeking a license to build 
the United States part of the same international hydroelec¬ 
tric project in the International Rapids Section of the St. 
Lawrence 1 (A. 108). By order of the Commission, issued 
December 12,1952, Petitioner was permitted to intervene in 
Project No. 2121. In the same order, the Commission con¬ 
solidated the two proceedings (A. 101-102). Thereafter, 
the hearing in the consolidated proceeding continued, with 
certain postponements and interruptions, until February 4, 
1953 (A. 112). At the hearing sessions, Petitioner appeared 
by counsel, cross-examined witnesses, and, at the February 
2 session, presented a witness and introduced evidence (A. 
257, 316-329). Petitioner’s witness was cross-examined by 
counsel for both of the applicants and by counsel for the 
Commission (A. 322-328). 

Following the close of the hearings, this Petitioner, 
among other parties, submitted proposed findings of fact 
and conclusions of law and a brief in support thereof to 
the Presiding Examiner and participated in oral argument 
before the Examiner (A. 112). The Intermediate Decision 
of May 12, 1952, recommended a grant of the application of 
the Power Authority and a denial of the application of 
Public Power. Exceptions were filed by this Petitioner, and 
others, to the Presiding Examiner’s Intermediate Decision 
and oral argument thereon was had before the Commission 
(A. 135-187; Tr. of Rec. 3407-3561). 

On July 15, 1953, the Commission issued an opinion and 
order (Opinion No. 255) in Docket No. 2000, granting the 
application of the Power Authority (A. 192-219). On the 
same date, it issued an opinion and order (Opinion No. 256) 
in Docket No. 2121, denying the application of Public Power 
(A. 220-227). 

l As was pointed out in our * 1 Petition for Review ’ \ there were some dif¬ 
ferences in the two competing applications and while Public Power and the 
Commission disagree as to their importance, this Petitioner is not concerned 
with that aspect of the controversy. For the purposes of this Petitioner's 
position, the conflicting applications can be regarded as essentially similar. 
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STATUTES INVOLVED. 

Since so very many sections of the Federal Power Act, 
the Power Authority Act of the State of New York and of 
the Boundary Waters Treaty of 1909 are involved, it is not 
feasible to set forth here those many provisions. However, 
copies of the Federal Power Act, the Power Authority Act 
of the State of New York, and the Boundary Waters Treaty 
of 1909 will be lodged with the Clerk for the convenience 
of the Court. 

The relevant parts of other statutes, rules, and the United 
States Constitution, involved in this Review, are set forth 
below: 

Article I, Section 8, Clause 3, of the Constitution provides 
in pertinent part: 

“The Congress shall have Power * * * To regulate 
Commerce with foreign Nations, and among the several 
States # * V’ 

Article I, Section 10, Clause 3, of the Constitution pro¬ 
vides in pertinent part: 

“No State shall, without the Consent of Congress 
* * * enter into any Agreement or Compact with an¬ 
other State, or with a foreign Power * * V’ 

Section 2 (b) of the Administrative Procedure Act (60 
Stat. 237, 5 U. S. C. A. 1001 (b)) provides: 

“ ‘Persons’ includes individuals, partnerships, cor¬ 
porations, associations, or public or private organiza¬ 
tions of any character other than agencies. ‘Party’ 
includes any person or agency named or admitted as a 
party, or properly seeking and entitled as of right to be 
admitted as a party, in any agency proceeding; but 
nothing herein shall be construed to prevent an agency 
from admitting any person or agency as a party for 
limited purposes.” 

Section 8 (b) of the Administrative Procedure Act (60 
Stat. 242, 5 U. S. C. A. 1007 (b)) provides: 
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***** All decisions (including initial, recommended, 
or tentative decisions) shall become part of the record 
and include a statement of (1) findings and conclu¬ 
sions, as well as the reasons or basis therefor, upon all 
the material issues of fact, law, or discretion presented 
on the record * * *.” 

Section 10 (a) of the Administrative Procedure Act (60 
Stat. 243, 5 U. S. C. A. 1009 (a)) provides: 

“Any person suffering legal wrong because of any 
agency action, or adversely affected or aggrieved by 
such action within the meaning of any relevant statute, 
shall be entitled to judicial review thereof.’’ 

Section 10 (e) of the Administrative Procedure Act (60 
Stat. 243, 5 U. S. C. A. 1009 (e)) provides: 

“So far as necessary to decision and where presented 
the reviewing court shall decide all relevant questions 
of law% interpret constitutional and statutory provi¬ 
sions, and determine the meaning or applicability of 
the terms of any agency action. It shall * * * (B) hold 
unlawful and set aside agency action, findings and con¬ 
clusions found to be (1) arbitrary, capricious, an abuse 
of discretion, or otherwise not in accordance with law; 
(2) contrary to constitutional right, power, privilege, 
or immunity; (3) in excess of statutory jurisdiction, 
authority, or limitations, or short of statutory right; 

(4) without observance of procedure required by law; 

(5) unsupported by substantial evidence in any case 
subject to the requirements of Section 1006 and 1007 
of this title or otherwise reviewed on the record of an 
agency hearing provided by statute; * * *.” 

Section 1.30 (g) of the General Pules of Practice and 
Procedure of the Federal Power Commission provides: 

“All decisions shall include a statement of (1) find¬ 
ings and conclusions, as w r ell as the reasons or basis 
therefor, upon all the material issues of fact, law, or 
discretion presented on the record, and (2) the appro¬ 
priate rule, order, sanction, relief, or denial thereof 

# * # 17 
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STATEMENT OF POINTS. 

1. Petitioner’s evidence was offered and received in the 
consolidated proceeding before the Commission for the pur¬ 
pose of Project No. 2000, as well as Project No. 2121. That 
evidence shows that Petitioner will suffer severe economic 
injury as a result of the order of the Commission here in¬ 
volved, and that, therefore, Petitioner is a ‘‘party ag¬ 
grieved” within the meaning of Section 313 (b) of the Fed¬ 
eral Power Act. The Commission, accordingly, erred in 
finding that Petitioner introduced no evidence in Project 
No. 2000, and in finding that Petitioner was not an ag¬ 
grieved party. 

2. The proposed international hydroelectric power de¬ 
velopment involved herein does not consist of two distinct 
projects. On the contrary, it is to be a single project, to be 
jointly constructed, operated and maintained by the Power 
Authority and the Ontario Commission. The citizenship 
provisions of Section 4 (e) of the Federal Power Act pre¬ 
cludes the Commission from issuing a license to one mem¬ 
ber of a “joint venture” or “partnership”, for the United 
States portion of an indivisible international project, where 
the other member thereof is a foreign entity. Accordingly, 
the Commission erred in determining that the Power Au¬ 
thority was eligible to receive a license from the Com¬ 
mission. 

3. The Federal Power Commission does not have juris¬ 
diction or authority under the Federal Power Act to license 
only a part of a major hydroelectric power project, where 
the other part thereof, indispensable to its operation, is to 
be located in a foreign country and consequently beyond 
the reach of Federal Power Commission authority. The 
issuance of a license by the Commission under these circum¬ 
stances lacks statutory sanction. 

4. The authority to determine -whether there is to be a 
joint United States-Canadian hydroelectric power project 
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is vested in the Congress by virtue of the Commerce Clause 
of the Constitution. This authority has not been delegated 
by the Congress to the Chief Executive. Therefore, the 
Exchange of Notes of June 30, 1952 between the United 
States and Canada pursuant to which the United States 
agreed to the joint construction and operation with Canada 
of the international power development in the International 
Rapids Section of the St. Lawrence River constitutes an 
unlawful attempt by the Chief Executive to by-pass the 
constitutionally conferred authority of the Congress over 
the regulation of foreign commerce. Since the Exchange 
of Notes has not been afforded the approval of Congress, 
the agreement contained therein is invalid and cannot serve 
as a predicate by the Commission for the licensing of the 
contemplated power project. 

5. In the Boundary Waters Treaty of 1909 the Congress 
did not delegate to the International Joint Commission, 
established pursuant to that treaty, its authority to ap¬ 
prove an international hydroelectric project. Therefore, 
the action of the I. J. C. in approving the applications sub¬ 
mitted to it on June 30, 1952 by the governments of the 
United States and Canada for the joint construction and 
operation of the proposed international project is a nullity. 
The Commission erred, therefore, in relying upon the 
validity of this Order of Approval of the International 
Joint Commission. 

6. The consent of Congress is required by virtue of the 
Compact Clause of the Constitution, in order for the Power 
Authority, a governmental entity of the State of New York, 
to build, maintain and operate the proposed project jointly 
with the Ontario Commission, an agency of the Province of 
Ontario. The failure of the Commission so to conclude is 
error. 

7. The Power Authority, by virtue of restrictions on its 
authority contained in its own Enabling Act, does not have 
the power to accept a license from the Federal Power Com- 
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mission containing, as it must, all the conditions required 
by the Federal Power Act to be included therein. The 
Commission’s findings to the contrary are erroneous. 

8. The Commission’s findings and conclusions that the 
project is in the public interest and is best adapted to a 
comprehensive plan for development of the St. Lawrence 
River, is arbitrary and erroneous. 

9. The opinion and order of the Commission involved 
herein are in violation of Section 1.30 (g) of its General 
Rules of Practice and Procedure, and of Section 8 (b) of 
the Administrative Procedure Act, in that they do not 
contain findings and conclusions on several material issues 
presented on the record by this Petitioner. Furthermore, 
they do not contain the reasons or bases for findings and 
conclusions on other material issues of fact and law pre¬ 
sented by the Petitioner. 

SUMMARY OF ARGUMENT. 

The present controversy arises out of an order of the 
Commission granting a license to the Power Authority to 
construct and operate, jointly with the Ontario Commission, 
a major international hydroelectric power project to be 
located in the International Rapids Section of the St. 
Lawrence River. Both entities are governmental corpo¬ 
rations created by their respective legislatures. 

The application of the Power Authority (Project No. 
2000) was heard in a consolidated proceeding with the 
application of Public Power (Project No. 2121). Petitioner 
was permitted to intervene first in Project No. 2000, and 
subsequently in Project No. 2121. To avoid the necessity 
of presenting evidence in connection with Project No. 2000, 
and then repeating the same evidence in Project No. 2121, 
Petitioner sought permission of the Presiding Examiner 
to present its evidence at one time for both Project Nos. 
2000 and 2121, before the conclusion of Public Power’s 
case. This request was initially refused by the Examiner. 
Subsequently, Petitioner again sought permission to intro- 
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duce its evidence, making it clear that the evidence was 
intended for both Projects Nos. 2000 and 2121, and, with¬ 
out objection, the evidence was admitted. 

This evidence shows that coal-produced power and hydro¬ 
electric power are competitive; that the power to be pro¬ 
duced by the proposed project will be in competition with, 
and will displace coal-produced energy, with attendant eco¬ 
nomic injury to Petitioner’s members and employees. 
Under such circumstances, Petitioner is a “party ag¬ 
grieved”, within the meaning of Section 313 (b) of the 
Federal Power Act, and is adversely affected by the order 
of the Commission here under review. 

The international hydroelectric project proposed to be 
built in the International Rapids Section of the St. Law¬ 
rence River is not to be built by the Power Authority alone. 
The project is to be built, operated and maintained by a 
“joint venture” or “partnership” between the Power Au¬ 
thority and the Ontario Commission. The cost of construct¬ 
ing the complete project, regardless of the actual location 
of the project works themselves, is to be divided equally 
between the Ontario Commission and the Power Authority. 
The Power Authority, therefore, will not be the sole con¬ 
structor nor owner of the complete project. Since one 
half of the indivisible project will be owned and operated 
by the Ontario Commission, a foreign entity not eligible 
to hold a license under the citizenship provisions of Sec¬ 
tion 4 (e) of the Federal Power Act, the Commission, under 
that Section of the Act, does not have authority to license 
the Power Authority, the other member of the “joint ven¬ 
ture”. 

Congress, in enacting the Federal Water Power Act, 
gave to the Federal Power Commission jurisdiction to 
license hydroelectric power development in waters over 
which Congress had jurisdiction. This jurisdiction con- 
cededlv applies to international boundary, as well as in¬ 
land, rivers. But this jurisdiction, apart from the excep¬ 
tion regarding “minor part” licenses contained in Section 
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10 (i) of the Act, applies only where the entire project is 
located in the United States, thereby subjecting it to the 
regulatory jurisdiction of the Commission and susceptible 
of being “recaptured” or re-licensed by the Government in 
accordance with the provisions of Sections 14 and 15, re¬ 
spectively, of the Act. This is not only clear from the lan¬ 
guage of the Act, but it is supported by the legislative 
history. The Commission, on several prior occasions, has 
itself refused to license a major project where the entire 
project was not presented to it for licensing. In the instant 
case, however, the part of the project which the Commission 
proposes to license will be inoperable by itself. Indeed, no 
power can be produced by the part of the project licensed 
by the Commission, unless the Ontario Commission builds 
the part of the project to be located on the Canadian side 
of the boundary—the part over which the Commission can¬ 
not exercise any jurisdiction, nor the Government, the 
right of recapture or condemnation. 

The Commerce Clause of the Constitution vests in Con¬ 
gress the exclusive authority to regulate foreign com¬ 
merce. Whether an international hydroelectric power proj¬ 
ect is to be built in the St. Lawrence River is, therefore, a 
question for the Congress to determine. It has not dele¬ 
gated the authority to make that decision to the Federal 
Power Commission, the Executive branch of the Govern¬ 
ment, or the International Joint Commission. 

The decision to have a United States entity join with 
Canada in the building of an international project, was 
made by the Executive branch of the Government. That 
decision was implemented through the execution of an Ex¬ 
change of Notes or “Executive Agreement” on June 30, 
1952, between the Governments of the United States and 
Canada, and the filing of applications on the same day with 
the International Joint Commission. That “Executive 
Agreement” of June 30, 1952, has not been submitted to 
the Senate for ratification, nor to the Congress for its ap¬ 
proval, despite the past rejection by both the Senate and 
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the Congress of previous attempts to accomplish substan¬ 
tially the same result through a treaty and a Congressional- 
Executive agreement, respectively. Because the agreement 
of June 30, 1952, invades a field reserved by the Constitu¬ 
tion to the Congress, it is invalid. The action, therefore, 
of the Commission in implementation of that agreement 
is equally invalid. 

Equally ineffective is the order of the International Joint 
Commission approving the applications filed with it by the 
United States and Canadian Governments. In the Bound¬ 
ary Waters Treaty of 1909, the Congress did not delegate 
to the I. J. C. power to approve the construction of a joint 
project to be built from shore to shore across an inter¬ 
national boundary stream. 

Moreover, the project must be submitted to the Congress 
for approval under the Compact Clause of the Constitution. 
The “joint venture” between the Power Authority and the 
Ontario Commission involves an agreement or compact by 
an agency of a state with an agency of a foreign power. 
Such an agreement clearly encroaches upon the supremacy 
of the United States, and is within the prohibition of the 
Compact Clause. 

Apart from the foregoing, the Power Authority cannot, 
under its Enabling Act, accept a license containing all the 
conditions required by the Federal Power Act to be in¬ 
cluded therein. For example, the Enabling Act of the 
Power Authority contains in its Declaration of Policy, 
provisions to the effect that power sites owned or con¬ 
trolled by the State “shall always remain inalienable to, 
and ownership, possession and control thereof shall always 
be vested in, the people of the state”. That same Act, 
notwithstanding certain amendments made in 1951, still 
provides that the Power Authority shall have “no power to 
lease or sell any dam, or power house at the site.” With 
such restrictions on the Power Authority, it cannot legally 
accept a license from the Commission containing, as it 
must, the “recapture clause” of Section 14 and the “new 
licensee” clause of Section 15. 
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In 1950, the Commission denied the original application 
of the Power Authority and referred the matter to Con¬ 
gress, pursuant to Section 7 (b) of the Federal Power Act, 
with the recommendation that the United States itself, 
rather than an agency of the State of New York, develop 
the St. Lawrence River, for both navigation and power. 
In its decision of 1950, the Commission indicated that the 
proposed project was not best adapted to a comprehensive 
plan for the development of the St. Lawrence. While the 
project now proposed, which is predicated upon the Exec¬ 
utive Agreement of June 30, 1952, is less advantageous 
from the United States’ standpoint than the original proj¬ 
ect, the Commission erroneously found and concluded that 
the project is now’ in the public interest, and is best adapted 
to a comprehensive plan for development of the St. Law¬ 
rence River. Indeed, the Commission undertook to resolve 
the public interest question without even considering the 
impact which the operation of the project would have upon 
Petitioner and other segments of the nation’s economy de¬ 
pendent upon the continued production, sale and movement 
of coal. 

The Commission, in its decision here under review, like 
the Examiner in his Intermediate Decision, failed to com¬ 
ply with the Commission’s General Rules of Practice and 
Procedure, and with the Administrative Procedure Act, in 
that both decisions failed to consider or discuss several 
material issues presented on the record by this Petitioner. 
This failure w’as called to the Commission’s attention in 
Petitioner’s Exceptions and in its Petition for Reconsider¬ 
ation, but stands uncorrected. Petitioner, therefore, has 
been deprived of the fair hearing to which it is entitled. 
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ARGUMENT. 

L 

PETITIONER IS A "PARTY AGGRIEVED" AND "ADVERSELY AF¬ 
FECTED" BY THE COMMISSION'S ORDER HEREIN, WITHIN 
THE MEANING OF SECTION 313 (b) OF THE FEDERAL 
POWER ACT AND SECTION 10 (a) OF THE ADMINISTRA¬ 
TIVE PROCEDURE ACT. 

In reaching its decision in Docket No. 2000, the Commis¬ 
sion did so without considering the evidence introduced by 
this Petitioner. In this decision and order (Opinion No. 

255) , the Commission is silent as regards Petitioner and its 
evidence. In its decision in Project No. 2121 (Opinion No. 

256) , however, the Commission states that the “only evi¬ 
dence presented by any of the interveners in opposition to 
power development facilities in the International Rapids 
Section of the river was given during the taking of testi¬ 
mony on Project No. 2121” (A. 223). 

In its order issued September 4, 1953, denying the Peti¬ 
tion for Reconsideration filed by this Petitioner, the Com¬ 
mission stated that “petitioner adduced no evidence in the 
proceeding in Project No. 2000 although it appeared by 
counsel and was permitted to cross-examine certain wit¬ 
nesses of the applicant for license” (A. 257). The Com¬ 
mission went on to find in that same order that Petitioner 
had not shown “by any evidence in this proceeding a legal 
right, interest, or privilege, the abridgement of which would 
constitute it an aggrieved party” (A. 258). 

The suggestion of issuing separate orders in Project 
No. 2000 and Project No. 2121, was first contained in the 
Exceptions filed by Commission Counsel to the Examiner’s 
Intermediate Decision (A. 191). The purpose, apparently, 
was to block this Petitioner from seeking judicial review of 
any decision in Project No. 2000. Indeed, as stated above, 
no findings were made by the Commission in its Opinion No. 
255 in Project No. 2000 as to Petitioner’s interest in that 
project, or status therein as an intervener. To be sure, 
findings adverse to Petitioner were made in Project No. 
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2121 (A. 223-224, 226), but these findings were superfluous 
in that decision, inasmuch as the Commission denied the 
application in that Project, as requested by Petitioner and 
others. Petitioner could not be expected to appeal from 
adverse findings contained in a decision which arrived at 
the very result requested by Petitioner. Indeed, it is doubt¬ 
ful whether an appeal could be taken by Petitioner in order 
to challenge those findings in the decision (Opinion No. 
256) in Project No. 2121. Electrical Fittings Corporation 
v. Thomas & Betts Co., 307 U. S. 241, 242 (1939); Lind- 
heim-er v. Illinois Bell Telephone Co., 292 IT. S. 151, 176 
(1934); cf. New York Telephone Co. v. Maltbie, 291 IT. S. 
645 (1934). 

A. Petitioner's testimony and evidence was presented and 
received in connection with Project No. 2000. 

As shown above, Petitioner was permitted to intervene 
in Project No. 2000 on December 8, 1952, and in Project 
No. 2121 on December 12, 1952. On December 16, 1952, 
Petitioner’s then-counsel was asked by the Examiner to 
present his case. Counsel advised the Examiner that he 
did not then have a witness available, and requested the 
Examiner to permit him to present Petitioner’s evidence at 
the conclusion of the evidence in Project No. 2121, 1 in order 
to avoid the necessity of having a witness appear twice to 
give the same testimony (A. 304-305). Notwithstanding 
that the two proceedings had already been consolidated, the 
Examiner declined the request (A. 304-305) and declared 
“the record closed as to Project 2000 for the taking of 
testimony” (A. 305). 2 

Petitioner’s present counsel entered their appearance in 
the consolidated proceeding on January 12. 1953 (A. 30S). 
The Examiner was advised that Petitioner had a witness 
present who was prepared to testify (A. 308). In the col- 

1 Introduction of evidence in support of Project No. 2121 was not begun 
until December 18, 1952 (A. 108, 306). 

2 Except for a statement of Congressman Franklin D. Roosevelt, Jr., ■which 
the Examiner agreed could later be introduced, as it was, on February 2, 1953. 
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loquoy between the Examiner, present counsel and former 
counsel for the Petitioner, it was made abundantly clear 
that the Examiner was being requested to receive the prof- 
erred evidence for both Project Nos. 2000 and 2121 (A. 
309-311). Because the January 12, 1953 hearing had been 
called for a limited purpose, a ruling on the request to 
present evidence on that day was deferred and the hearing 
recessed until February 2, 1953 (A. 307, 312). 

At the opening of the February 2, 1953 hearing, counsel 
for Petitioner asked the Examiner: 

* 1 Have you decided what you are going to do about 
the request we made last week?” (A. 314). 

The Examiner replied: 

“Well, that has not been offered yet. I don’t know 
whether there is going to be any objection even.” (A. 
314). 

Later that same morning, the Examiner indicated that he 
was ready to hear from this Petitioner and asked whether 
there were any objections to the receipt of the testimony 
(A. 314). When Commission counsel inquired of the Ex¬ 
aminer as to what testimony he was referring, the Ex¬ 
aminer replied: 

“I am talking about the testimony as to the nature 
of their interest, which has been offered by counsel for 
the various coal interests.” (A. 315). 

Commission counsel thereupon replied: 

“* * # I do not offer any objection.” 1 (A. 315). 

Petitioner thereupon presented testimony through its wit¬ 
ness, Mr. Laing, and introduced exhibits (A. 316-322, 328- 
329, 383-385). Petitioner’s witness was cross-examined by 

i Petitioner needed no special permission to present its evidence if it were 
being offered only for Project No. 2121 for at that time the direct case of the 
applicant in Project No. 2121 had not even been completed. No objection 
could be raised by any counsel to such evidence if it were only being offered 
for Project No. 2121. 
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Commission counsel (A. 322-325), by counsel for the Power 
Authority (A. 325-327, 328) and by counsel for Public 
Power (A. 327-328). In this connection, it is pertinent to 
point out that counsel for Public Power inquired of Peti¬ 
tioner’s witness as follows: 

“Mr. Laing, your group, as I understand it, not only 
opposes our application in Project 2121 but also the 
New York Authority Project? 

“A. Yes, Sir.” (A. 327). 

After the completion of Petitioner’s evidence and that 
of another coal intervener, Commission counsel presented 
a Commission staff witness in rebuttal of the tw’o coal wit¬ 
nesses (A. 334-336). That fact is significant inasmuch as 
Commission counsel had previously, on January 12, 1953, 
filed a motion with the Examiner requesting a denial of 
the application in Project No. 2121. Surely, then, Com¬ 
mission counsel was not cross-examining this Petitioner’s 
■witness and putting on rebuttal testimony in an attempt to 
bolster the application in Project No. 2121—an application 
which he had already sought to have denied (A. 109). One 
is compelled to conclude that his interest in this regard 
was directed at the application in Project No. 2000, which 
he was supporting (A. 190-191). 

That Petitioner’s evidence was offered and received for 
Project No. 2000, as well as Project No. 2121, is further 
demonstrated by the Intermediate Decision of the Ex¬ 
aminer, wherein he finds that Petitioner’s contentions ap¬ 
plied “equally to Project No. 2121 as well as Project No. 
2000” (A. 115). This finding is significant in view of the 
fact that at the oral argument before the Examiner, on 
February 27, 1953, counsel for Petitioner, because of the 
position taken by Commission staff counsel in his proposed 
findings, specifically requested the Examiner to “record, 
either now or in your findings when you get to them, 
whether or not, when you accepted our testimony, you ac¬ 
cepted it for 2000 as well as 2121” (Tr. of Rec. 3348). 
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In view of the foregoing, it is respectfully submitted 
that the finding of the Commission (A. 257) in its afore¬ 
mentioned order of September 4, 1953, that “petitioner 
adduced no evidence in the proceeding in Project No. 2000’’ 
is clearly in error. It is more, we fear, a desperate attempt 
to foreclose Petitioner’s right judicially to challenge the 
Commission’s order than it is a statement of fact. 

Because of this erroneous assumption or finding, the Re¬ 
spondent failed to consider Petitioner’s evidence and the 
factual and legal issues raised by Petitioner in the proceed¬ 
ing. This is attested to by the fact that important issues 
of law and fact raised by this Petitioner were not even 
mentioned by the Commission in its decision. This failure 
on the part of the Commission would alone warrant a re¬ 
mand of the proceeding to the Commission for further con¬ 
sideration, were it not for the fact that, as shown below, the 
decision of the Commission must be reversed on statutory 
and constitutional grounds. 

B. Petitioner will suffer economic injury if the proposed 
hydroelectric project is built. 

The Commission’s purported “finding” in its order is¬ 
sued September 4, 1953, denying Petitioner’s request for 
rehearing of the order in Project No. 2000, that Petitioner 
“has never shown by any evidence in this proceeding a legal 
right, interest or privilege, the abridgment of which would 
constitute it an aggrieved party” (A. 258), is demon¬ 
strably erroneous. Indisputedlv, the record in this case 
shows, among other things, that the United States half 
of the proposed project will annually yield 6,280,000,000 
kilowatt hours of energy; that this is equivalent to 
displacing on an annual basis, 2,622,000 tons of coal, 
464,965 man-days of work, and $7,541,732 in wages; 
that for the past six years, about 58 percent of the 
total production of Petitioner’s members has moved into 
the area to be served by the proposed project; that Peti¬ 
tioner’s members are the predominant supplier of coal used 
in the area in question (A. 318-319). That construction of 
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the proposed project would displace coal among other fuels 
was admitted by a Commission witness (A. 339). Indeed, 
the Power Authority’s own Exhibit shows that if the pro¬ 
posed project goes forward, less coal will be utilized in the 
service area than would otherwise be the case (A. 371-372). 

It is not necessary to argue that Petitioner has a vested 
right in the market to be served by the proposed project for 
that is not the criterion in determining whether Petitioner 
has standing to challenge the validity of the Commission’s 
order. The test 1 is whether Petitioner is a “party ag¬ 
grieved” within the meaning of Section 313 (b) of the Fed¬ 
eral Power Act 2 and Section 10 (a) of the Administrative 
Procedure Act. 3 

That hydroelectric power is in competition with coal is a 
well known fact (A. 386). It is, therefore, obvious that to 
the extent power produced by the proposed project dis¬ 
places coal which otherwise might be used for the manu¬ 
facture of power, Petitioner’s members will suffer economic 
injury from the new competitor (A. 318, 339, 371-372). It 
is not necessary now to predict which consumers now using 
coal for energy production will switch to hydroelectric 
energy when and if the project is put into operation several 
vears from now. It is abundantlv clear that to the extent 

•s * 

any present or prospective coal user satisfies his needs with 
the use of the hydroelectric energy to be produced by the 
project, that much less coal will be sold; that much more 
competition will be encountered. 

That Petitioner was a party to the proceeding before the 
Commission has already been shown/ That the economic 

1 The test of the right to maintain review under a ‘ 1 person aggrieved ’* 
statute is clearly distinguishable from the test of invasion of a legal right 
set forth in Alabama Power Co. v. I ekes, 302 U. S. 464 (1938), where appel¬ 
lant did not have the benefit of a “person aggrieved” statute. 

2 Section 313 (b) of the Federal Power Act provides for review of an order 
of the Federal Power Commission by any “party to a proceeding under this 
Act aggrieved by an order issued by the Commission * * * ’ \ 

3 Section 10 (a) of the Administrative Procedure Act provides for judicial 
review of an agency action by “Any person * * * adversely affected or ag¬ 
grieved by such action within the meaning of any relevant statute, * * *”. 

4 Section 2 (b) of the Administrative Procedure Act defines “person” as 
including an “association”, and “party” as including any person admitted 
as a party in any agency proceeding. 
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injury which will be thrust upon this Petitioner as a direct 
consequence of the Commission’s grant of a license in Proj¬ 
ect No. 2000 is such as to constitute it a “party aggrieved”, 
has been recognized repeatedly by the Supreme Court. 
United States ex rel. Champman v. Federal Power Commis¬ 
sion, 345 U. S. 153 (1953); American Power & Light Co. v. 
Securities & Exchange Commission, 325 U. S. 385 (1945); 
Scripps-Hoicard Radio, Inc. v. Federal Communications 
Commission, 316 U. S. 4 (1942); Federal Communications 
Commission v. Sanders Bros. Radio Station, 309 U. S. 470, 
642 (1940); cf. Alton Railroad Co. v. United States, 315 
U. S. 15 (1942); see also concurring opinion of Justice 
Frankfurter in Joint Anti-Fascist Refugee Committee v. 
McGrath, 341 U. S. 123, 151 (1951). 

Various Courts of Appeals, including this Court, have 
recognized economic injury as affording a party to an 
agency proceeding standing to seek review of the agency 
order under a “person aggrieved” or “adversely affected” 
statute. 1 National Coal Association v. Federal Power Com¬ 
mission, 89 App. D. C. 135,191 F. 2d 462 (1951); Cia. Mexi- 
cana de Gas v. Federal Power Commission, 167 F. 2d 804 
(5th Cir. 1948); United States v. Public Utilities Commis¬ 
sion of District of Columbia, 80 App. D. C. 227, 151 F. 2d 
609 (1945); Land O’Lakes Creameries v. McNutt, 132 F. 2d 
653 (8th Cir. 1943); Associated Industries v. Ickes, 134 F. 
2d 694 (2nd Cir. 1943), cert, granted 319 U. S. 739, dismissed 
as moot, 320 U. S. 707; A. E. Staley Manufacturing Co. v. 
Secretary of Agriculture, 120 F. 2d 258 (7th Cir. 1941); see 
Arkansas Louisiana Gas Co. v. Federal Power Commission, 
113 F. 2d 281 (5th Cir. 1940). 

The language of the Court in the leading Sanders Bros. 
case, supra, is particularly applicable here. That case in¬ 
volved a situation wherein an existing broadcasting station 

i Indeed, the Supreme Court has held that economic injury is not the only 
test of whether a party is “ aggrieved ’ \ Thus, in Federal Communications 
Commission v. National Broadcasting Co., Inc. (KOA), 319 U. S. 239 (1943), 
the Court held that electrical interference to an existing licensee is a type of 
injury supporting statutory review. Economic injury was not even alleged by 
KOA in that case. 
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was opposing the grant of a license to an applicant whose 
prospective station would serve substantially the same area 
then being served by the existing station. The Court there 
said (pp. 476-477): 

“It does not follow that, because the licensee of a 
station cannot resist the grant of a license to another, 
on the ground that the resulting competition may work 
economic injury to him, he has no standing to appeal 
from an order of the Commission granting the applica¬ 
tion. 

“Section 402 (b) of the Act, 47 U. S. C. A. § 402 (b), 
provides for an appeal to the Court of Appeals of the 
District of Columbia . . . (2) ‘by any other person ag¬ 
grieved or whose interests are adversely affected bv 
any decision of the Commission granting or refusing 
any such application’. 

• # # 

“Congress had some purpose in enacting section 402 
(b) (2). It may have been of opinion that one likely 
to be financially injured by the issue of a license would 
be the only person having a sufficient interest to bring 
to the attention of the appellate court errors of law’ in 
the action of the Commission in granting the license. 
It is within the power of Congress to confer such stand¬ 
ing to prosecute an appeal.” 

This Honorable Court recently, in National Coal Associa¬ 
tion v. Federal Power Commission , supra , had occasion to 
consider the standing of an association of coal operators 
to seek review’ as a “party aggrieved”, of an order of the 
Commission. While that case involved the Natural Gas 
Act, 1 the provision for review of orders of the Commission 
issued pursuant to that Act 2 is practically identical with 
Section 313 (b) of the Federal Pow’er Act. The National 
Coal Association, on behalf of its members, was opposing, in 

1 52 Stat. 821 et seq 15 U. S. C. A. 717, et seq. 

2 Section 19 (b) of the Natural Gas Act, 52 Stat. 831, 15 U. S. C. A. 717 r 
(b), provides: “Any party to a proceeding under this chapter aggrieved by an 
order issued by the Commission in such proceeding may obtain a review of 
such order # * 
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that case, a grant of a certificate to a natural gas company 
authorizing the construction of a natural gas pipeline to 
service a plant of the Atomic Energy Commission, which 
was then using coal. In an endeavor to resist the appeal 
of the National Coal Association, the Commission contended 
that the injury to the Coal Association “ which is said to 
result from the displacement of coal by natural gas, is too 
remote and conjectural to qualify them as parties 4 ag¬ 
grieved’ within the meaning of 19 (b)” (p. 464). Justice 
Bazelon, speaking for the majority of this Court, rejected 
the Commission’s contention. In holding that the Coal As¬ 
sociation was a “party aggrieved” within the meaning of 
Section 19 (b) of the Natural Gas Act, he stated (pp. 464- 
465): 


“It is unnecessary for us to undertake a reexamina¬ 
tion at this time of what has already been done so well 
by Judge Frank in his comprehensive discussion of the 
considerable body of case law which has developed with 
regard to the problem of standing to challenge adminis¬ 
trative orders. See Associated Industries v. I ekes, 134 
F. 2d 694 (2d Cir. 1943). We agree with the rationale 
which that case draws from the Supreme Court’s deci¬ 
sions in the Sanders and Scripps-Howard cases: ‘* * * 
one threatened with financial loss through increased 
competition resulting from a Commission’s order is ‘ag¬ 
grieved’, and entitled as such to a review notwithstand¬ 
ing that the very statute pursuant to which he obtains 
review is designed to keep competition alive and con¬ 
fers upon him no property right which gives him any 
kind of immunity from competition’. The ‘person ag¬ 
grieved’ review provision [is] a constitutionally valid 
statute authorizing a class of ‘persons aggrieved’ to 
bring suit in a Court of Appeals to prevent alleged un¬ 
lawful official action in order to vindicate the public 
interest, although no personal substantive interest of 
such persons had been or would be invaded. * * * 

“The doctrine that a competitor belongs to the class 
of persons whose injury is sufficiently direct and imme¬ 
diate to qualify as ‘aggrieved* has been applied in a 
case brought under %19 (b) of the Natural Gas Act. In 
Cia. Mexicana De Gas v. Federal Power Commission, 
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167 F. 2d 804, 805-806 (5th Cir. 1948), the court thought 
it ‘clear that a natural gas company which competed 
with a certificate applicant was entitled to seek judicial 
review of the order granting the certificate/ ” (Italics 
supplied.) 1 

In Land O’Lakes Creameries v. McNutt, 132 F. 2 653 (8th 
Cir. 1943), petitioners, who were engaged in the marketing 
of butter and milk, sought review of an agency order which 
established a definition and standard of identity for oleo¬ 
margarine. Petitioners contended that the order impaired 
their competitive position. The Court observed (p. 657) 
that the “producers of butter and the producers of oleomar¬ 
garine have been for many years competing in the same 
field, if not exactly upon the same economic plane”. Al¬ 
though the Court affirmed the order on the merits, it did 
conclude that petitioners had status to seek review under 
the “adversely affected” provision (Section 701 (b)) of 
the Federal Food, Drug and Cosmetic Act (21 U. S. C. A. 
371). It should be noted that in that case, the Court ap¬ 
parently considered the fact that oleomargarine and butter 
were competitive foods as sufficient to give appellate status 
to the petitioner as a party “adversely affected” by the 
order involved. 

In A. E . Staley Manufacturing Co. v. Secretary of Agri¬ 
culture, 120 F. 2d 258 (7th Cir. 1941), petitioner, a manufac¬ 
turer of corn syrup, sought review of an order of the Sec¬ 
retary of Agriculture issued under the Federal Food, Drug 
and Cosmetic Act prohibiting the use of corn syrup as a 

l This Court in the National Coal case also distinguishes the case of United 
States Cane Sugar Befiiiers’ Assn. v. McNutt, 138 F. 2d 116 (2nd Cir. 1943), 
wherein the petitioner was held not to have status to challenge the validity of 
the agency order involved. In that case the court pointed out that petitioners 
were really claiming that the regulations involved would “do away with the 
remote, speculative sales resistance of the public to the marketing of the 
canned fruits sweetened in some part with dextrose or corn syrup which might 
be present if the labels on the cans disclosed, by naming them, that the per¬ 
mitted amounts of one or the other or both of the optional sweeteners had 
been added to the required sugar" (pp. 120, 121). Such a tenuous likeli¬ 
hood of injury was not considered sufficient to cause petitioners to be “ad¬ 
versely affected". This case is thus clearly distinguishable on the facts from 
the instant case, where injury through additional competition is apparent, 
direct and substantial. 
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sweetening agent in the production of condensed milk. Al¬ 
though there was no evidence in the record of even a prior 
commercial use of corn syrup in the manufacture of sweet¬ 
ened condensed milk, the Court held that petitioner was 
“adversely affected” and entitled to have the order re¬ 
viewed. Thus, in this case, although the petitioner had 
never even served the particular market involved, the Court 
considered the Petitioner as “adversely affected” by the 
order. 

Such cases as Tennessee Electric Power Co. v. Tennessee 
Valley Authority, 306 U. S. 118 (1939); Alabama Power Co. 
v. Ickes, 302 U. S. 464 (1938); and Carolina Power & Light 
Co. v. South Carolina Public Service Authority, 94 F. 2d 
520 (4th Cir. 1938), cert. den. 304 XT. S. 578, are often cited 
as authority for the proposition that in order to challenge 
the action of an administrative body, appellant must show 
that his individual interest has been unlawfully invaded; 
that unless he can show such invasion of his individual in¬ 
terest there is merely damnum absque injuria and no cause 
of action on the merits. These cases are, however, clearly 
distinguishable from cases, such as the instant one, involv¬ 
ing review’ under “party aggrieved’ statutes. These cases 
involved situations in which the complaining parties sought 
to come within the traditional limits for equity jurisdiction; 
they wrere not cases involving appeals under “party ag¬ 
grieved” statutes. See Federal Power Commission v. Pa¬ 
cific Power and Light Co., 307 U. S. 156 (1939). 

The record in this case establishes conclusively that Peti¬ 
tioner has been and is now serving the market proposed to 
be served by the hydroelectric project at issue; and that 
the powrer to be produced by the proposed project will, if 
it becomes available, be in direct competition with coal and 
will displace over 2% million tons annually, with resulting 
losses in revenues and wages (A. 318-319). That such eco¬ 
nomic or financial injury from increased competition is 
direct and substantial and brings Petitioner within the rule 
of such cases as the Sanders Bros, case, the Scripps-Howard 
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case, the Associated Industries case, the Land 0 *,Lakes and 
Staley cases, the Cia. Mexicana case, and the National Coal 
Association case, supra , is clear. The finding, therefore, 
of the Commission in its order of September 4, 1953, that 
Petitioner has not shown a legal right, interest or privilege, 
the abridgment of which would constitute it an aggrieved 
party is a self-serving declaration at variance with both the 
facts and the established law. If this Petitioner, whose 
coals have fueled the industrial expansion of the area which 
is now alleged to need more power, cannot challenge the 
Commission’s order, who is it that would have a sufficient 
interest to bring to the attention of a court the errors of 
law inherent in the Commission’s action? Moreover, the 
Court must itself decide the question of the status of this 
Petitioner to invoke its jurisdiction; the Commission can¬ 
not, under the cloak of a self-named “finding”, usurp the 
Court’s function. 

IL 

THE COMMISSION CANNOT LAWFULLY ISSUE A LICENSE TO 
THE POWER AUTHORITY OF THE STATE OF NEW YORK 
UNDER SECTION 4 (e) OF THE FEDERAL POWER ACT. 

Section 4 (e) (49 Stat. 839,16 IT. S. C. A. 797 (e)) of the 
Federal Power Act, empowers the Commission to issue 
licenses to “citizens of the United States, or to any asso¬ 
ciation of such citizens, or to any corporation organized 
under the laws of the United States or any State thereof, 

• # *77 

• 

Section 3 (3) (41 Stat. 1063, as amended, 16 U. S. C. A. 
796 (3)) defines a “corporation” so as to include, among 
others, a “partnership, association, business trust, organ¬ 
ized group of persons, whether incorporated or not * * 

The intent of these two sections of the Act is obvious. It 
is to restrict the Commission to issuing licenses only to such 
persons and entities over which the United States can exer¬ 
cise full jurisdiction. 

As indicated above, and as recognized by the Commission 
in its decision herein (A. 197-198), only part of the inter- 
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national hydroelectric project proposed herein will be lo¬ 
cated in the United States. The other part will be located 
in Canada. Neither part can produce power without the 
construction of the other part (A. 95, 262). The construc¬ 
tion, operation and maintenance of the complete project 
will be 4 ‘jointly undertaken by an entity to be designated 
by the Government of the United States and an entity to 
be designated by the Government of Canada” (A. 74). 
Accordingly, while the joint undertaking of the Power Au¬ 
thority and of the Ontario Commission may not be a “ part¬ 
nership” in the technical legal sense, it is admitted that it 
is a “joint venture” (A. 34, 41, 42, 51, 74, 76, 95, 266-267, 
359). 

The relation of joint venturers is created “where two or 
more persons combine their money, property, or time * * * 
for some particular business deal, agreeing to share jointly, 
* * * in the profits and losses, assuming that the circum¬ 
stances do not establish a technical partnership”. While 
a contract is essential to the creation of the relation of joint 
adventurers, the contract need not be embodied in a formal 
agreement. Such a contract “may be inferred from the con¬ 
duct of the parties or from the facts and circumstances 
which make it appear that a joint enterprise was in fact 
entered into”. 30 Am. Jur. p. 681. 

Certainly two entities that have agreed to share equally 
the cost of construction, maintenance, and operation of a 
single project, and the available water power (A. 368 - 
369 ; Tr. of Rec. 3849 ), are not acting individually and 
separately. On the contrary, they are acting in concert, 
and combining their money and property, to construct and 
operate a single project—not two individual projects. 1 

The Commission maintains, of course, that it is not licens¬ 
ing the Ontario Commission; that it is only licensing the 

iln its “Motion to Advance Cases” filed with this Court on November 6, 
1953, Respondent tries to make it appear as though the proposed international 
development were two separate projects (page 3 of Motion). This effort to 
change the true nature of the project, however, is not even supported by the 
letter of Secretary of State Dulles to Attorney General Brownell, affixed as an 
“Appendix” to the Motion, wherein the Secretary of State candidly refers 
to the “United States half of the project”. 
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Power Authority, which by itself is eligible to hold a license 
from the Commission. This contention, however, overlooks 
an important fact, i.e., that the Power Authority is not pre¬ 
senting a complete project for licensing. The complete 
project will be constructed, operated and maintained by a 
joint venture composed of the Power Authority and the 
Ontario Commission, which joint venture is not eligible to 
hold a license under Section 4 (e) of the Act. 

In this connection it is pertinent to point out that the 
Commission has recognized that where a combination of 
facilities operated by two separate applicants constitutes 
the complete project, a license must be issued to the appli¬ 
cants jointly. Thus, in the Order of the Commission in 
Project Nos. 1914 and 1920 , 5 FPC 790, 791 (1946), the 
Commission said: 

“Inasmuch as neither the facilities covered by the 
application for license for project No. 1914, nor those 
covered by the application for license for project No. 
1920 alone constitutes a complete operating unit for 
power purposes, and under the Federal Power Act the 
facilities covered by both applications should be treated 
as a single unit, only one license should be issued to the 
two applicants as joint licensees , for the combined fa¬ 
cilities as one project * * (Italics supplied.) 

Here, departing from its own precedent, the Commission 
proposes to license one member of a joint venture to con¬ 
struct and operate the United States portion of an indi¬ 
visible international hydroelectric development. While 
the Commission is not in fact including the name of the 
Ontario Commission in its license, it is accomplishing the 
same result by licensing its “joint venturer”, the Power 
Authority. This it clearly has no authority to do under the 
citizenship provisions of Section 4 (e) of the Act. Con¬ 
versely, because the Power Authority is engaged in a joint 
venture with a non-citizen, and because such joint venture 
is not eligible to obtain a license from the Commission, the 
Power Authority alone is also not eligible, under Section 
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4 (e) of the Act, to hold a license from the Commission for 
the proposed international project. 

m. 

THE FEDERAL POWER COMMISSION DOES NOT HAVE JURIS¬ 
DICTION TO LICENSE ONLY PART OF A MAJOR HYDRO¬ 
ELECTRIC PROJECT WHERE THE OTHER PART OF SUCH 
PROJECT IS TO BE LOCATED BEYOND THE BORDERS OF 
THE UNITED STATES. 

A. The Commission has no authority to license a major part of 
a project where the other and indispensable part thereof is 
not subject to its jurisdiction. 

It is conceded that the Federal Power Act gives the 
Commission authority to license major projects located 
in international boundary streams. This Petitioner has 
never contended otherwise. Petitioner contends, however, 
that this jurisdiction applies only where the entire 
project is located in United States territory, and not where 
the project is a shore-to-shore development across an inter¬ 
national boundarv water. 

Section 4 (e) of the Act empowers the Commission to 
issue licenses for power projects “* * * across, along, from 
or in any of the streams or other bodies of water over 
which Congress has jurisdiction * * *”. The proposed 
project involved herein is not to be located “along” the 
St. Lawrence; it is not to be located “in” the St. Lawrence; 
it is to be located “across” the St. Lawrence. But Con¬ 
gress does not have jurisdiction “across” the St. Lawrence. 
It has jurisdiction only to the international boundary line 
in that river. 

The Commission cannot be heard to argue that its license 
is valid because it applied only to that part of the project to 
be located in the United States. The Commission has no 
authority to license part of a dam, part of a reservoir, or 
part of a powerhouse. The provisions of the Act and the 
legislative history thereof make it clear that Congress con- 
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templated the licensing of only complete major 1 projects, 2 
or complete units of improvement or development. 3 Indeed, 
it is only by requiring the entire project to be encompassed 
in an application, that the provisions of the Act can be 
made effective and meaningful. 

Congress did not create a mere 1 ‘licensing’* Commission 
when it enacted the original Federal Water Power Act in 
1920. 4 It was not creating a Commission merely to pass 
upon applications to build obstructions in streams over 
which Congress had jurisdiction. It was creating a Com¬ 
mission to pass upon applications to construct facilities 
which would produce power. The very title of the Act in¬ 
dicates this. 5 With half of a dam, half of a reservoir, and 
half of a powerhouse, one cannot produce power. The ap¬ 
plicant itself, has admitted that the part of the joint project 
to be located in the United States will not produce any 
power unless the Ontario Commission builds that part of 
the joint project to be located in Canada (A. 262). 

This very Commission has many times before refused 
to grant applications for major hydroelectric projects un¬ 
less the complete unit of development was before it. Thus, 
the Commission has required applicants to amend their ap¬ 
plications so as to bring within its aegis facilities not cov¬ 
ered by the initial application, but found by the Commission 
to be an indispensable part of a complete project. See 
Order of the Commission in Project No. 969 , 5 FPC 789, 790 


1 Congress did permit, in Section 10 (i) (41 Stat. 1068, as amended, 16 
IT. S. C. A. 803 (i)), the licensing of a “minor part only of a complete 
project”. The purpose of this “minor part” provision was to permit addi¬ 
tions to be made to hydroelectric projects already existing when the Federal 
Power Act was passed in 1920, without requiring the entire project to be 
measured against the standards of the Act. 

2 See Pacific Power <f Light Co. v. Federal Power Commission, 87 App. 
D. C. 261, 263, 184 F. 2d 272, 274 (1950). 

3 See also Section 4.40 of the Commission \s Rules wherein reference is 
made to applications for “complete” projects. 

4 41 Stat. 1063, 16 U. S. C. A. 791-823. 

3 While Petitioner believes the meaning of the Act is clear, any ambiguity 
which may be considered to exist is removed by the very title of the Act. See 
Maguire v. Commissioner of Internal Bevenue, 313 U. S. 1, 9 (1941), reh. den. 
313 U. S. 598, wherein the Court observes that the title of an Act may be of 
aid in resolving an ambiguity. 
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(1946); Order of the Commission in Project Nos. 1914 and 
1920 , 5 FPC 790, 791 (1946); In the Matter of Wisconsin- 
Michigan Power Company, 3 FPC 449, 456-457 (1943); 
In the Matter of Pacific Gas and Electric Co., 2 FPC 300, 
309-310 (1940); Cf. In the Matter of Pacific Gas and Elec¬ 
tric Company, 2 FPC 392, 397 (1941); In the Matter of 
Pacific Gas and Electric Company, 2 FPC 516, 526 (1941). 

In the instant case, the Commission departs from its own 
precedents and grants a license for a major hydroelectric 
project encompassing facilities which by themselves cannot 
produce power. In doing so it disregards the directive of 
the Act which limits licenses to “complete’’ projects. In¬ 
deed, if licenses were not confined to “complete” projects, 
how could the “recapture” provisions of Section 14 (41 
Stat. 1071, as amended, 16 U. S. C. A. 807) of the Act be 
made effective ? 1 That section provides for the recapture 
by the Government, under specified conditions, of projects 
licensed by the Commission. To be of use to the Govern¬ 
ment as a power project, the entire project proposed herein 
would have to be recaptured. What benefit would the re¬ 
capture provision be to the Government, assuming it exer¬ 
cised its “option” 2 and recaptured the half of the dam, 
the half of the reservoir, and the half of the powerhouse 
located in the United States, if the Ontario Commission 
refused to operate the joint powder project with the Govern¬ 
ment ? 3 

The insistence of Congress that the licensing be limited 
to complete projects, with the exception noted in Section 
10 (i) of the Act, found expression in the definition of 
“project” contained in Section 3 (11) of the Act (41 Stat. 
1063, as amended, 16 U. S. C. A. 796 (11)): 

1 The argument with reference to Section 14 of the Act is equally applicable 
to Section 15 of the Act (41 Stat. 1072, 16 U. S. C. A. 808). 

2 United States v. Appalachian Electric Power Company , 311 U. S. 377, 428 
(1940). 

3 The Ontario Commission stated, for example, that Public Power would be 
“unacceptable as a partner” (Tr. of Rec. 2841; A. 115-116, 306-307). 
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“(11) ‘project means complete unit of improvement 
or development, consisting of a power house, all water 
conduits, all dams and appurtenant works and struc¬ 
tures (including navigation structures) which are a 
part of said unit, and all storage, diverting, or forebay 
reservoirs directly connected therewith, the primary 
line or lines transmitting power therefrom to the point 
of junction with the distribution system or with the 
interconnected primary transmission system, all mis¬ 
cellaneous structures used and useful in connection 
with said unit or any part thereof, and all water-rights, 
rights-of-way, ditches, dams, reservoirs, lands, or in¬ 
terest in lands the use and occupancy of which are 
necessary or appropriate in the maintenance and ope¬ 
ration of such unit;” (Italics supplied.) 

Section 3 (11) of the Act, read in conjunction with Section 
14 of the Act, makes clear the Congressional intent that 
only complete major projects be licensed by the Commis¬ 
sion. Indeed, when H. R. 3184, 66th Cong., 2nd Sess., 
(1919), the bill which subsequently became the Federal 
Water Power Act of 1920, was being debated in the Senate, 
Senator Lenroot stated: 

“Of course the Senator realizes that the word ‘proj¬ 
ect’ is defined elsewhere in the bill and that it must 
be an entire unit of development. Then under other 
provisions of the bill the Government is given the right 
to take it over under the conditions named, with the 
idea that when they get a license for a unit of improve¬ 
ment, although it may not all be upon Government land, 
it is to be considered as one unit * # V’ 1 

The same Senator emphasized in the debate: 

“They are not given the right to take over part of a 
project, but they take over the entire project, which 
is a complete unit of development. * * *” 2 

Even as far back as 1914, during the course of the hearings 
on one of the predecessor bills to the present Federal 


1 59 Cong. Eec. 1533 (1920). 

2 59 Cong. Eec. 1533 (1920). 
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Power Act (H. R. 14893, 63rd Cong., 2nd Sess., (1914)), Mr. 
Henry J. Pierce, testifying in connection with Section 5 of 
that bill, which was the “recapture” section of that bill, 
stated: 

“I had thought that this clause 5 would give the 
Government the right to take over not only the partic¬ 
ular portion of the land that was Government land, but 
also all other lands and properties used in the develop¬ 
ment of power; because what good w^ould it be to the 
Government to take over one wing of a dam and not 
take the other? On one shore it might be built on 
Government land, while, perhaps, on the other shore it 
might be built on private property.” 1 

The inclusion in the Act of Section 10 (i) makes all the 
more clear the intent of Congress that the Commission li¬ 
cense only complete major projects—projects over which 
the Government would exercise full and complete control. 
The need for a provision which w’ould enable the Commis¬ 
sion to license only minor parts of complete projects was 
first expressed in 1914 by Mr. 0. C. Merrill, then of the 
Department of Agriculture. Mr. Merrill was testifying be¬ 
fore the Committee on Water Power, which had been or¬ 
ganized pursuant to H. Res. 216, 65th Cong., 2nd Sess., 
in behalf of a proposed substitute Power bill which he had 
helped draft. 2 In the course of his testimony, Mr. Merrill 
stated (pp. 97-98): 

“I wish to call attention to an addition which I think 
should properly be made to Section 10. I was speaking 
yesterday in connection with a question by Judge 
Raker as to whether different considerations should be 
had wdien a small amount only of public land is in¬ 
volved, and suggested that the Commission should have 
authority to grant licenses for a part of a project, 
particularly when the main part of the project is al¬ 
ready constructed and in operation. 

1 Hearings on H. R. 14893 before the House Committee on Public Lands, 63rd 
Cong., 2nd Sess., p. 65 (1914). 

2 Hearings before the House Committee on Water Power, 65th Cong., 2nd 
Sess., pp. 8, 36 (1918). 
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“This will be particularly necessary in connection 
with the issuance of licenses for transmission lines 
serving projects already in operation. It may also 
arise in connection with the provision of additional 
reservoir capacity required for a plant already in ope¬ 
ration, or for service conduits, or small items of that 
nature, which are to be used in connection with a plant 
now operated, and it is not necessary, in my judgment, 
that we should go through all of the general procedure 
or make all the requirements that we woxdd impose 
upon a complete new development. 

“I think also the commission should in such circum¬ 
stances have authority to waive certain of the pro¬ 
visions of this bill, such as the recapture provision, and 
in the cases of the small domestic developments which 
are named on page 17 of the bill. I am recommending, 
therefore, that we add a paragraph at the end of sec¬ 
tion 10 to read as follows: 

‘ “In issuing licenses for a part only of a complete 
project, or for complete projects of not more than 50 
horsepower capacity, the commission may, in its discre¬ 
tion, waive such conditions, provisions, and require¬ 
ments of this act as it may deem equitable in the cir¬ 
cumstances. ’ 

“The commission is given authority earlier in the 
bill, on page 8, subsection (d), to issue licenses for the 
purpose of constructing, operating, and maintaining 
dams, conduits, transmission lines, and so forth, and 
the suggested amendment is for the purpose of making 
it clear in the bill that, if the conditions warrant such 
action, licenses can be issued for these parts separately 
and not necessarily for the unit as a whole.” (Italics 
supplied.) 

Congress, in enacting Section 10 (i) of the Act, adopted Mr. 
Merrill’s suggestion, but added, insofar as pertinent here, 
the word “minor” so as to read “minor part only of a com¬ 
plete project”. Thus, Congress made clear that when 
licensing major projects, or major parts thereof, the “unit 
as a whole” was to be subjected to all the requirements of 
the Act. 1 

l No contention has been made by the Power Authority or the Commission 
that the application herein, or the license issued by the Commission, is for a 
* * minor part only of a complete project ’ \ 
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The language of the Commission’s decision in the Wis- 
consin-Michigan case, supra, is particularly applicable here. 
The Commission there said (pp. 456-457): 

“It is clear that the operation of the several plants 
and facilities hereinabove discussed indicate the essen¬ 
tiality of each as part of a comprehensive plan of 
stream development and integrated operation. The 
relationship between such plants and reservoirs is ob¬ 
vious and requires, as we have previously held, that 
all elements be considered as a whole. * * # We believe, 
therefore, that under the most favorable interpretation 
of the pertinent provisions of the Act, a license is re¬ 
quired for the operation of the comprehensive project.” 

The language of the Commission’s order in Project No. 
969, 5 FPC 789, 790 (1946), is also directly pertinent here. 
The Commission there said: 

“The proposed project, which would provide only 
water storage in the comprehensive development of 
the Skokomish River by the applicant, is not a complete 
project and applicant and the Commission agreed that 
the proposed project should be included within the 
license for applicant’s project No. 460 * * 

In attempting to answer the argument that the Com¬ 
mission has no jurisdiction to license part of a project, 
where the other part is beyond the reach of its jurisdiction, 
the Commission, in its decision (A. 197), cites the case of 
U. S. v. Appalachian Power Co., 311 U. S. 377, 426 (1940). 
But that case is clearly not in point. The Court in that case 
did say (p. 426), in a different context, that the “fact that 
the Commission is willing to give a license for a power dam 
only is of no significance in appraising the type of condi¬ 
tions allowable”. That is not to say, however, as the Com¬ 
mission infers, that the Supreme Court has held that the 
Commission can license part of a power project, a part 
which cannot produce any power by itself. That question 
was not before the Court in the Appalachian case. The 
issue in that case was whether the constitutional power of 
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the United States over its waters is limited to control for 
navigation purposes or whether such power carried with 
it authority to exercise control purely for power purposes. 

Almost by way of a confession that it could not reconcile 
its order granting the license to the Power Authority with 
the precise language of the Act, the Commission avows that 
the licensing provisions of the Act must be given a “prac¬ 
tical interpretation” (A. 197). Resort to recognized can¬ 
nons of statutory construction is warranted when the mean¬ 
ing of words are unclear or ambiguous. But the words 
“all” and “complete” are neither ambiguous nor unclear. 
In any event accepted rules for interpreting statutes are, 
where used, designed to help in determining the intention 
of the legislature; not to do violence to its purpose. 1 When 
the Commission says that (A. 197-198), 

“* * * The power facilities which the applicant pro¬ 
poses to construct in the United States will constitute 
a ‘part* of a complete unit of development only in the 
sense that water cannot be stored behind half a dam 
and only half of the Iroquois Dam and half of the Barn¬ 
hart Island power house (which will also act as a dam) 
lie within the United States. Nevertheless, this dam 
and power house will each be a dam and a power house 
to the extent they are constructed in the United States. 
With complimentary [sic] facilities constructed in 
Canada, they will enable the full development and utili¬ 
zation envisaged in the Federal Power Act * * *”, 

it is saying that while the power facilities proposed by the 
applicant is in fact only “part” of a complete unit of de¬ 
velopment, this half a dam, half a reservoir, and half a 
powerhouse can be regarded as a “whole” dam, reservoir 
and powerhouse because someone else will do something 
else somewhere else. The fact that complementary facilities 
in Canada, to be built in conjunction with the facilities to 
be located in the United States, will form a complete dam 

l United States v. Great Northern Bury. Co., 343 U. S. 562, 575 (1952): “It 
is our judicial function to apply statutes on the basis of what Congress has 
written, not what Congress might have written. ’ ’ 
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and powerhouse does not make the application of the Power 
Authority for “half a dam” and “half a powerhouse”, an 
application for a whole dam and a whole powerhouse. Nor 
does it make a license for “part” of a dam and “part” of a 
powerhouse, a license for a “complete unit of development” 
(See Section 3 (11) of Act). Petitioner confesses to a com¬ 
plete inability to follow the Commission’s rationale as re¬ 
vealed by the quoted language. We know only that it is 
tortured and illogical. The facilities presented for licens¬ 
ing here by the Power Authority either are a “complete 
unit of development” or they are not. They cannot be both. 

B. Congress did not intend that the Commission license projects 
extending across international boundary waters. 

When the initial Power Act was being debated in Con¬ 
gress, attempts were made to exclude boundary waters from 
the jurisdiction of the Commission. 1 The attempts were 
defeated. But the debates in connection with such attempts 
indicate the Congress intended to give the Commission 
authority to license only those projects which were of a 
domestic nature. It had no intention of giving the Commis¬ 
sion authority to license projects, or major parts thereof, 
•which extended across the St. Lawrence River or any other 
international boundary water. 2 

Thus, Senator Nelson, who was in charge of H. R. 3184, 
supra, in the Senate, stated: 

* * * “It must be remembered that the St. Lawrence 
River and the Niagara River are international streams, 
and -whatever steps we take in reference to those 
streams must be taken in cooperation and in coordina¬ 
tion with the Government of Canada * * *. 

* * * 


156 Cong. Rcc. 976S, 9769, 9772, 9814, 10038, 10046; 58 Cong. Rec. 2027, 
2034; 59 Cong. Rcc. 1101, 1483, 1495. 

2 Such projects are customarily provided for in treaties. For example, re¬ 
cently a hydroelectric project on the Rio Grande River stretching from the 
United States to the Mexican shore was dedicated. Provision for its con¬ 
struction and operation was contained in a treaty between our Government 
and the Government of Mexico (59 Stat. 1219). 
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“* # • j n j.j ie U pp er reac hes of the river, where the 
Thousand Islands are found, I do not think it is possible 
that a dam will be erected from the main shore on the 
American side to the Canadian side. I think water 
power along the St. Lawrence River will be utilized 
pretty much after the same fashion or to the same ex¬ 
tent as on the Niagara River at Niagara Falls; in other 
words, it seems to me that the most that can be done in 
that wide international stream to improve navigation 
will consist in the building of what are called wing 
dams, raising the water temporarily on one side, pro¬ 
viding a navigable channel and a race to furnish water 
for any development that is made along that side of 
the channel .” 1 

That only projects located on the United States’ side of 
international boundary streams—so called “wing dams” 
—were contemplated by Congress is further indicated by 
the remarks of Representative Sims in the course of the 
debate on the legislation: 

“* * * The physical structure has to remain here; 
the work all has to be done in the United States any¬ 
way. If they add transmission lines to Mexico or to 
Canada it would take special legislation to get permis¬ 
sion for it. # * *” 3 

The remarks of Congressman Dempsey are particularly 
pertinent to the question as to whether Congress intended 
the Commission to have jurisdiction to license part of an 
international hydroelectric project. Speaking about poten¬ 
tial development of the St. Lawrence for power purposes, 
he said: 

“And today a treaty is in mind and the preliminaries 
have even been undertaken for the development of that 
power. As I understand the question, it is not possible 

1 59 Cong. Rec. 1493; See also remarks of Senator Wadsworth in 59 Cong. 
Rec. 1486. 

2 56 Cong. Rec. 9765. Representative Sims made this observation in con- 
nection with a question which had been raised as to whether the Act should 
require that a majority of the stock of corporate licensees be owned by United 
States citizens. 
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to develop the water power without a treaty. It is not 
possible for any great mammoth corporation, such as 
the gentleman has in mind, to steal this power over¬ 
night and Congress not know what has been done. 

• * • 


• • * 

“And when the development comes, as I say, it will 
not come overnight; it will not come secretly; it will 
not come because some great corporation wants it; it 
will not come because some great corporation wants to 
benefit privately. It will come because two great na¬ 
tions, sitting down together and discussing the subject, 
believing that navigation should be safe, believing that 
the power should be utilized, believing that fuel should 
be saved, unite in a solemn treaty, and that treaty will 
be presented to Congress, and Congress, in its deliber¬ 
ate wisdom, will pass on the treaty. Only in that way 
will it come. * * 1 

The remarks of Senator Wadsworth are also pertinent. 

He said: 

“I should regret if boundary streams were left out 
of this bill, because I think there is no essential differ¬ 
ence in the water power problem on a boundary stream 
than there is upon an interior stream. Our Govern¬ 
ment has control of the shore on its side of the river 
and to midstream; it must always be limited by some 
treaty with its neighboring power, Canada. Such a 
treaty is now in effect; other treaties may be added 
to it; other provisions may be added to it more restric¬ 
tive or more liberal, as the case may be. That is for the 
two countries to decide, * * *.” 59 Cong. Rec. 1486 

In summary, the Congressional intention is revealed 
to be— 

( 1 ) To give to the Federal Power Commission juris¬ 
diction to license projects located in interna¬ 
tional boundary’ waters; 


1 56 Cong. Rec. 9769. The type of development which Congressman Dempsey 
was referring to, is the precise development here in issue. Yet, as is dis¬ 
cussed in a subsesquent portion of this brief, the agreement making the develop¬ 
ment possible was not submitted to the Senate for ratification nor to the Con¬ 
gress for approval. 





(2) To confine that jurisdiction to situations where 
the entire project was to be located on the United 
States’ side of the boundary, such as projects 
utilizing wing dams, and thus being susceptible 
of recapture or condenmation by the Govern¬ 
ment ; and 

(3) To submit to the Senate for ratification as a 
treaty, any bi-national agreement to effectuate 
a shore-to-shore development in international 
boundary waters. 

C. All the terms and conditions required by the Federal Power 
Act to be made applicable to its licenses cannot be imposed 
in the license at issue. 

By virtue of the provisions of Section 6 (41 Stat. 1067, 
as amended, 16 U. S. C. A. 799) of the Act, “all licenses are 
required to be ‘conditioned upon acceptance by the licensee 
of all the terms and conditions of this Act’.” Henry Ford 
& Son, Inc. v. Little Falls Fibre Co., 280 U. S. 369, 378 
(1930). In this case, however, not only cannot the Power 
Authority accept all the terms and conditions of the Act, 
but the Commission as a practical matter, cannot enforce 
all the provisions of the Act in connection with the project 
it is here licensing. 

The entire framework of the Act envisages an integral 
pattern of control over a project located wholly within the 
United States. 1 Thus, Section 4 (b) (49 Stat. 839,16 U. S. 
C. A. 797 (b)) requires that the licensee grant to the Com¬ 
mission “free access to such project, # * * and to all maps, 
profiles, contracts, reports of engineers, accounts, books, 
records, and all other papers and documents relating there¬ 
to. ” It is apparent that the Power Authority cannot accept 
this condition on behalf of the Ontario Commission, the 
joint owmer of the entire project. What effect, then, can 
this condition have if the Commission cannot have access 
to the Canadian part of this project? It could not even 

l Federal Power Commission v. Panhajidle Eastern Pipe Line Co., 337 U. S. 
498, 514 (1949): “* # * all sections of the Act must be reconciled so as to 
produce a symmetrical whole.” 
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inspect the Canadian part of the project to determine 
whether the entire project is as represented by the appli¬ 
cant. Yet, the admitted fact is that the part of the project 
to be located in the United States cannot operate without 
the part to be located in Canada (A. 95, 262). 

Section 4(b) also empowers the Commission to determine 
the actual legitimate original cost of, and the net invest¬ 
ment in, a licensed project. It requires the licensee to 
submit a statement showing the “actual legitimate original 
cost of construction of such project, addition, or better¬ 
ment * * * ”. The original cost of the part of the project 
being licensed here, however, does not consist of an alloca¬ 
tion of the total cost of the entire project based on the 
amount of property located within the United States. On 
the contrary, the allocation of cost will be based upon an 
equal division of costs, regardless of where the physical 
facilities are located. (A. 368-369). Thus, the statement 
of original cost to be submitted by the Power Authority 
will include the cost for facilities which are not within the 
jurisdiction of the Commission. Clearly, therefore, this 
provision would not have been put into the Act if Congress 
had wanted the Commission’s licensing powers to extend to 
a project which was to be built and operated jointly with an 
entity of a foreign government. 

Section 9 (a) (41 Stat. 1068, 16 U. S. C. A. 802(a)) pro¬ 
vides that “no change shall be made in said maps, plans, 
or specifications until such changes shall have been ap¬ 
proved and made a part of such license by the Commission”. 
The Power Authority cannot, however, bind itself and the 
Ontario Commission not to change the “maps, plans, or 
specifications until such changes shall have been approved 
and made a part of such license by the Commission.” Cer¬ 
tainly, this Commission has no authority to approve any 
change in “maps, plans, or specifications” which may be 
made by the Ontario Commission. Yet, obviously, a change 
in its half of the project can vitally affect the entire under¬ 
taking. 
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Section 10 (b) (41 Stat. 1068, 16 U. S. C. A. 803 (b) 
provides that except in emergencies, “no substantial altera¬ 
tion or addition not in conformity witli the approved plans 
shall be made’’ without the prior approval of the Commis¬ 
sion. Obviously, the Power Authority cannot accept such 
a condition. Certainly, alterations or additions to the proj¬ 
ect to be effected in Canada will not be submitted to this 
Commission for approval. Nor would this Commission have 
jurisdiction to aprove such alteration or addition if such 
proposal were submitted to it. 

Section 10 (c) (41 Stat. 1068, 16 U. S. C. A. 803 (c)) of 
the Act requires conformance with Commission rules and 
regulations pertaining to protection of life, health, and 
property. Can the Power Authority bind itself to this? 
Suppose conflicting regulations are promulgated by the 
Canadian authorities. The same observation can be made 
with respect to the provisions of Section 18 (41 Stat. 1073, 
as amended, 16 U. S. C. A. 811) of the Act, which empowers 
this Commission to require “the contruction, maintenance 
and operation by a licensee at its own expense of such lights 
and signals as may be directed by the Secretary of War, 
and such fishways as may be prescribed by the Secretary of 
Commerce”. No such requirement could be imposed on the 
Ontario Commission. To accomplish the desired ends, 
appropriate international agreements would be required. 

Section 11 (a) (41 Stat. 1070, 16 U. S. C. A. 804 (a)) of 
the Act provides that if a dam or other project works is to 
be constructed across, along, or in any navigable waters of 
the United States, the Commission “may, insofar as it 
deems the same reasonably necessary to promote the pres¬ 
ent and future needs of navigation and consistent with a 
reasonable investment cost to the licensee” require such li¬ 
censee “to the extent necessary to preserve and improve 
navigation facilities, construct, in whole or in part, a lock or 
locks, booms, sluices, or other structures for navigation 
purposes, * * *”. It is obvious that this provision could 
not be effectuated by the Commission where, as here, the 
project extends across an international boundary stream, 
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unless the Canadian partner should choose to acquiesce. 

Even more persuasive in this connection is the language 
of Section 11 (b) (41 Stat. 1070, 16 U. S. C. A. 804 (b)) 
of the Act. That Section provides that in the event such 
structures for navigation purposes are not made part of 
the original construction at the expense of the licensee, the 
United States may, whenever it so desires, complete such 
navigation facilities, and the licensee “shall convey to the 
United States, free of cost, such * * * right of passage 
through its dams or other structures, and permit such con¬ 
trol of pools as may be required to complete such naviga¬ 
tion facilities’’. Certainly, the Power Authority cannot 
accept this condition in its own behalf and that of its “part¬ 
ner”, the Ontario Commission. If Canada were, for some 
reason, not to construct the seaway, and the United States 
desired to take advantage of Section 11 (b), how could the 
Power Authority agree to permit free passage through 
“the dams or other structures” jointly owned by the Power 
Authority and the Ontario Commission? Yet, this section, 
as well as all other terms and conditions of the Act, is 
required to be made part of the license issued by the Com¬ 
mission. 

Section 26 (41 Stat. 1076, 16 U. S. C. A. 820) of the Act 
provides for the enforcement by the federal courts of the 
conditions imposed by the Act, the Commission’s regula¬ 
tions, orders, etc., and for the sale by the courts, under 
certain conditions, of licensed projects. Here, as pointed 
out above, a court could not enforce all the conditions of 
the Act, or sell the “project.” The most a court could do 
would be to sell “part” of the project. Even such a 
sale could be frustrated by the refusal of the Ontario Com¬ 
mission to accept the buyer as a joint operator of the 
project. 

The sections of the Act noted above, as examples, to¬ 
gether with the provisions of Sections 14 and 15, discussed 
previously, should suffice conclusively to show that the Com¬ 
mission cannot license a major project unless it is located 
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entirely in this country. To do otherwise does violence to, 
and is contrary to the purposes and objectives of, the entire 
Act. 


IV. 

THE CONSTRUCTION OF AN INTERNATIONAL HYDRO¬ 
ELECTRIC PROJECT MUST BE AUTHORIZED BY THE 
CONGRESS. 

Proposals to develop the resources of the St. Lawrence 
River for both navigation and power purposes have been 
advanced since the turn of the century. As far back as 
1919, as a result of Congressional direction, the I. J. C. 
undertook an extensive investigation to determine the 
feasibility of the St. Lawrence seaway and power project. 
It concluded that such a development was feasible and sug¬ 
gested in its report that it be effected through an arrange¬ 
ment by way of “a treaty’’ between the United States and 
Canada. 1 In 1932, a treaty between the United States and 
Canada looking to the construction of the seaway and the 
joint development of power in the International Rapids 
Section was drafted. The treaty failed of ratification in 
1934. Thereafter, a similar agreement with Canada was 
signed in 1941. The project encompassed by this agree¬ 
ment was incorporated in the Rivers and Harbors Bill of 
1941, but action thereon was deferred. Subsequently, in 
1944, hearings were held before a subcommittee of the 
Senate Commerce Committee limited to the question of 
whether the 1941 agreement would have to be ratified as a 
treaty. No report was made by the subcommitte at the 
conclusion of the hearings. In 1945, Senate Joint Resolution 
104 was introduced in another attempt to obtain Congres¬ 
sional approval of the 1941 agreement. 2 That resolution 
also failed of passage. Various other resolutions have been 
introduced since 1945 in an atempt to secure approval of 

11. J. C. Docket No. 17 (1921). 

2 Senate 'Report No. 1499 to accompany S. J. Res. 104, supra, pp. 16-19 
(1946). 
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the 1941 agreement, but none passed. 1 Joint resolutions 
are even now pending in Congress seeking approval of the 
1941 agreement. 2 

The foregoing brief summary of some of the history sur¬ 
rounding the St. Lawrence seaway and power project is 
set forth to show that until June 30, 1952, the proponents 
of this development always sought to obtain the approval 
thereof by the Congress. Never before was there an at¬ 
tempt made to by-pass the Congress in connection with 
this development of the St. Lawrence; it was always 
thought that if there was to be a St. Lawrence development, 
it would be achieved through the medium of a treaty rati¬ 
fied by the Senate, or by reciprocal legislation of the Con¬ 
gress of the United States and the Parliament of Canada. 

In this connection, it should be observed that the Report 
on S. J. Res. 104, .supra, concerned itself, in substantial 
part, with the question as to whether the 1941 agreement 
with Canada was a “treaty ’ 9 requiring Senate ratification, 
or whether it was the type of agreement which could be ef¬ 
fectuated by Congressional approval. 3 The report con¬ 
cluded that the 1941 agreement with Canada could be ap¬ 
proved by legislation and need not be submitted to the Sen¬ 
ate for ratification as a treaty. Nowhere in this report— 
or in any other—is there an indication that an agreement 
with Canada, such as the agreement represented by the 
Exchange of Notes and I. J. C. applications of June 30, 
1952, entered into for the purpose of jointly building the 
powder project involved herein, could become effective with¬ 
out Congressional approval. On the contrary, the entire 
tenor of the report indicates that such an agreement w^ould 
be considered by Congress as an encroachment by the 
Executive upon the powders reserved to the Congress by the 
Constitution. 

1 For example. S. J. Res. Ill, in the 1st Session of the 80th Congress; H. J. 
Res. 337 in the 1st Session of the 82nd Congress. 

2 See, for example, H. J. Res. 2; H. J. Res. 3; and H. J. Res. 98, introduced 
in the 1st Session of the 83rd Congress. 

3 See Senate Report No. ydtt to accompany S. J. Res. 104, supra, pp. 53-64. 
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Article I, Section 8, Clause 3 of the Constitution specifi¬ 
cally vests in Congress the power— 

“To regulate Commerce with foreign Nations, and 
among the several States * * *”. 

This power has often been exercised by Congress with 
respect to construction projects in boundary waters, pur¬ 
suant to agreements and in cooperation with foreign coun¬ 
tries. 1 Indeed, the Congress has for many years considered 
it to be within its exclusive province to provide authoriza¬ 
tion for the construction of international bridges across 
boundary rivers such as the St. Lawrence and the Niagara 
Rivers. 2 Surely, it is no less within its province to author¬ 
ize the construction of an international hydroelectric power 
project. 3 Admittedly, the Congress could delegate this au¬ 
thority to an administrative agency, but the previous dis¬ 
cussion in this brief, makes clear that the Congress had 
not elected to do so. Nor has it delegated that authority to 
the President or to the International Joint Commission. 

A. The Executive Agreement of June 30, 1952, between the United 
States and Canada is invalid. 

In the letter from the then-President of the United States 
to the Speaker of the House, transmitting the text of the 
June 30,1952 Agreement with Canada for the “information 
of the Congress”, it was not even pretended that he was 
taking this action pursuant to Congressional authorization. 
Instead, it w r as candidly stated that the agreement marks 
the “official commencement of a procedure for getting the 
St. Lawrence Project built if the Congress fails to approve 
the legislation winch is before it for that purpose.” 4 

1 Senate Beport No. 1499, to accompany S. J. Bes. 104, of the Senate Com¬ 
mittee on Foreign Bclations, 79th Cong., 2d Sess., pp. 3, 54 (1946). 

2 Senate Beport No. 1499 to accompany S. J. Bes. 104, supra, p. 54. 

3 Such a joint venture requires Congressional approval by virtue of the Com¬ 
pact clause of the Constitution. This is treated in a subsequent portion of 
this Brief. 

* House Document No. 528, 82nd Cong., 2d Sess., p. Ill (1952) (A. 354-356). 
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The Chief Executive’s candor in acknowledging that the 
new procedure was designed to by-pass the Congress does 
not, however, serve to confer authority where it is other¬ 
wise lacking. Congress’ failure to approve legislation regu¬ 
lating foreign commerce does not clothe the Executive with 
powder to act in its stead. On the contrary, the failure or 
refusal of Congress to approve the 1932 treaty and the 
1941 agreement w’ould indicate that Congress did not want 
the St. Lawrence project to go forward. The fact that the 
St. Lawrence project now’ proposed differs in certain re¬ 
spects from that envisaged by the 1941 agreement, is of no 
consequence. The end result is the same. In the wrords of 
Justice Jackson in a recent case: 1 

“When the President takes measures incompatible 
with the expressed or implied will of Congress, his 

powder is at its lowrest ebb, for then he can rely only 

upon his owm constitutional powers minus any consti¬ 
tutional powrers of Congress over the matter * * 

Even more to the point is the recent case of United States 
v. Capps, 204 F. 2d 655 (4th Cir. 1953), cert, granted No¬ 
vember 16, 1953. That case involved an agreement with 
Canada whereby Canada undertook to refrain from issuing 
licenses for the exportation of certain potatoes in return for 
the agreement by the United States not to impose certain 
limitations on Canadian potatoes. The agreement w T as not 
submitted to the Congress for approval, nor did it have 

the advance approval of the Congress. 2 Chief Judge 

Parker, speaking for a unanimous court said (p. 658): 

“• * * The power to regulate foreign commerce is 
vested in Congress, not in the executive or the courts; 
and the executive may not exercise the powrer by en¬ 
tering into executive agreements * * 

1 Yovngstotcn Sheet 4- Tube Co. v. Savryer , 343 U. S. 579, 637 (1952). 

2 Congress, in the Agricultural Adjustment Act of 1948 (62 Stat. 1248, 7 
U. S. C. A. 624), had set up the procedure to be followed by the President 
when he desired to impose limitations on imports. That procedure, however, 
was not used by the President. Instead he entered into an agreement with 
Canada providing for a different technique of control although designed to 
reach the same objective. 
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In order to obtain the desired result in the instant case, 
the executive branch of the Government apparently be¬ 
lieved that it had three choices: (1) enter into a treaty with 
Canada; (2) enter into a Congressional-executive agree¬ 
ment; or (3) enter into an executive agreement. 1 The third 
alternative was selected. The reason why the Executive 
Department resorted to the device of an executive agree¬ 
ment seems clear. On the basis of the experience with the 
1933 treaty and the 1941 Congressional-executive agree¬ 
ment, it apparently was concluded that ratification by the 
Senate or approval by the Congress would not be forthcom¬ 
ing. There are, however, important constitutional limita¬ 
tions on the use of executive agreements. Those limits were 
clearly exceeded in this case. The agreement of June 30, 
1952, therefore, is invalid. Accordingly, the order of the 
Commission here under review, being predicated on, and 
in consummation of, that agreement, 2 is equally invalid. 3 

It could be argued that a treaty with Canada—requiring 
the concurrence of a two-thirds majority of the Senate—is 
necessary before the joint project involved herein can be 
constructed. However, it is not necessary to argue that 
point here. Suffice it to show that, at the minimum, it 
should have received Congressional approval. 4 

1 An “executive agreement’’, as used herein, is an agreement entered into 
by or under the name of the President of the United States with a foreign gov¬ 
ernment, and not ratified by the Senate nor approved by the Congress. It is 
to be distinguished from a “Congressional-Executive agreement”, which refers 
to an agreement entered into by the President with a foreign government, but 
authorized or approved in advance or subsequently by a majority vote of both 
houses of the Congress. This, in turn, is to be distinguished from a “treaty”, 
which is an agreement between two governments ratified by a two-thirds vote 
of the Senate. 

2 See Executive Order No. 10,500, dated November 4, 1953, 18 F. R. 7005. 

3 The application of the Power Authority was also clearly predicated upon 
the agreement of June 30, 1952 (A. 64, 65, 66, 67, 73, 84-86). Sec also Order 
of the Commission designating the Application of the Power Authority for 
hearing (A. 87-88). See also A. 194-195, 198. 

* See Moore, Treaties and Executive Agreements, 20 Pol. Sci. Quar. 385, 388- 
390 (1905), for a discussion of treaties and executive agreements. It will be 
noted that Moore, in defending the use of executive agreements, refers (pp. 
389-390) to the use thereof in matters of routine foreign relations. See also 
Sayre, The Constitutionality of the Trade Agreements Act, 39 Col. L. Rev. 751, 
755 (1939) ; McDougal and Lans, Treaties and Congressional-Executive or Presi¬ 
dential Agreements, 54 Yale L. J. 181-351; 534-615 (1945); Borchard, Treaties 
and Executive Agreements—A Eeply, 54 Yale L. J. 616-664 (1945). 
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Congress may, of course, delegate large grants of its 
power over foreign commerce to the President. Chicago 
& Southern Air Lines, Inc. v. Waterman Steamship Corp., 
333 U. S. 103, 109 (1948); United States v. Curtiss-Wright 
Export Corporation, 299 U. S. 304 (1936); Report No. 1499 
to accompany S. J. Res. 104, supra, p. 55; Cf. Hampton & 
Co. v. United States, 276 U. S. 394 (1928). Congress may 
also delegate authority to the President, or enlist his aid, 
to conclude arrangements with foreign nations, the effect 
of which may be to regulate foreign commerce. United 
States v. Curtis-Wright Export Corporation, supra. When, 
like in this case, the President acts not in pursuance of 
such delegated powers, then his action in entering into an 
agreement with a foreign nation must stand or fall on the 
basis of whether he has the constitutional authority to enter 
into such agreements. See Youngstown Sheet & Tube Co. 
v. Sawyer, 343 U. S. 579, 637; United States v. Capps, supra. 

As Commander-in-Chief of the Army and Navy, the 
President has inherent authority to enter into agreements 
related to that power, without Senate or Congressional 
aproval. See Tucker v. Alexandroff , 183 U. S. 424 (1902). 
He has the same authority in connection with his power to 
recognize foreign governments. United States v. Pink, 315 
U. S. 203 (1942); United States v. Belmont, 301 U. S. 324 
(1937). The President has no inherent authority, however, 
with respect to the regulation of foreign commerce. Con- 
cededly, only the President may negotiate international 
agreements concerning foreign commerce. See United 
States v. Curtiss-W right Export Corporation, supra, p. 
319. This power to negotiate such an agreement does not, 
however, include the power to consummate such an agree¬ 
ment and breathe into it domestic validity without Con¬ 
gressional approval. As Chief Judge Parker said in United 
States v. Capps, supra, at p. 659: 

“It is argued, however, that the validity of the execu¬ 
tive agreement was not dependent upon the Act of 
Congress but was made pursuant to the inherent 
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powers of the President under the Constitution. The 
answer is that while the President has certain inherent 
powers under the Constitution such as the power per¬ 
taining to his position as Cornmander-in-Chief of Army 
and Navy and the power necessary to see that the laws 
are faithfully executed, the power to regulate inter¬ 
state and foreign commerce is not among the powers 
incident to the Persidential office, hut is expressly 
vested by the Constitution in the Congress. * * 
(Italics supplied.) 

The Belmont, Pink, and Capps decisions, supra, are the 
only three reported decisions in the last 50 years involving 
an international agreement entered into without some kind 
of Senate or Congressional approval. The first two cases 
clearly involve the President’s power to recognize foreign 
governments. Agreements concluded under that power, the 
courts have held, have the same force and effect as treaties. 
Those cases are not authority, however, for the proposition 
that all executive agreements are valid without Senate or 
Congressional approval. 1 On the other hand, the Capps 
case, supra, is authority for the proposition that executive 
agreements in the field of foreign commerce are void, if 
consummated without Congressional sanction. Indeed, the 
present Attorney General in testifying before the Senate 
Judiciary Committee on April 7, 1953, in connection "with 
S. J. Res. 1, 83rd Cong., 1st Sess., the so-called “Bricker 
Resolution”, explained the limited scope of executive agree¬ 
ments as follows: 

“Most of the executive agreements have been and 
are in fact Congressional-executive agreements, based 


l See Riesenfeld, International Relations, 25 Calif. L. Rev. 643, 673 (1937), 
wherein the author observes that it is difficult to draw a clear line between 
those cases where the President can act alone, and those cases where Congress 
must authorize his action. He concludes in this connection (page 675) that 
it “seems desirable, however, that the Court should definitely determine where 
the President may act alone and where the authorization of Congress is re¬ 
quired”. Sec also Hearings on S. J. Res. 1, 83rd Cong., 1st Sess., p. 874, where¬ 
in Secretary of State Dulles states that he does “not know how to draw’ the 
line” between “treaties and executive agreements, when it is one that should 
be confirmed by Congress”. 
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upon the cooperation of the Congress and the President 
and the merger of their powers. 

# * # 

“A comparatively small number of the total agree¬ 
ments has rested upon the sole action of the President. 
These have related to his express and exclusive con¬ 
stitutional powers as Commander-in-Chief of the Army 
and Navy, and his diplomatic powers as the sole organ 
of the federal government in the field of international 
relations, including the power to receive ambassadors 
and other public ministers. * * • ” 1 

As previously indicated, the amended application of the 
Power Authority is predicated upon the executive agree¬ 
ment of June 30, 1952. The action of the Commission in¬ 
volved herein is also predicated on that agreement. 2 It is 
that agreement which attempts to give the color of legality 
to the construction and operation of the joint international 
power project involved. Since the agreement is invalid, all 
that is premised upon it is equally invalid. 

This Honorable Court must not, indeed it cannot, permit 
one branch of the Government to usurp the functions of 
another. It must not permit the circumvention of the Con¬ 
stitution, which has taken place in this case, to serve as a 
precedent to undermine the very theory of the separation 
of powers so carefully delineated in the Constitution. 

B. In The Boundary Waters Treaty of 1909 the Congress did not 
delegate to the L J. C. authority to approve a shore-to-shore 
international hydroelectric development upon the joint appli¬ 
cation of the High Contracting Parties. 

The important role of the International Joint Commis¬ 
sion in this case needs especially to be appreciated. This 
is the tribunal under whose aegis it is proposed that the 
project will be built, operated and maintained. This is the 
tribunal to whom joint applications were made for approval 

1 Hearings before a Subcommittee of the Senate Committee on the Judiciary 
on S. J. Bes. 1 , etc., 83rd Cong., 1st Sess., pp. 928-929. 

2 See also Executive Order No. 10,500 (18 F. R. 7005). 
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in an effort to circumvent the need for obtaining Congres¬ 
sional aproval. This is the tribunal which issued an “Order 
of Approval” on the joint applications, in its Docket No. 68 
(A. 357-369). It is this approval upon which the Federal 
Power Commission relies in its opinion in the instant case 
(A. 194-195, 197). 

The International Joint Commission draws its only 
powers from the Boundary Waters Treaty of 1909. It 
therefore becomes necessary to search the terms of that 
treaty to see whether or not the I. J. C.’s charter gives it 
jurisdiction over a case initiated by the filing of joint 
applications by the United States and Canada providing for 
a shore-to-shore development. If it has such power, then 
one could be heard to argue that in the Boundary Waters 
Treaty, the Congress delegated to the I. J. C. the authority 
which it otherwise has alone to approve such international 
projects. If the I. J. C. does not have such authority, then 
no argument can be made that Congress delegated this 
authority to it. 

Resolutely, this Petitioner contends that the I. J. C. does 
not have jurisdiction to consider bi-lateral applications of 
the High Contracting Parties for an international develop¬ 
ment of the type involved here. A canvass of the terms of 
the Boundary Waters Treaty makes this clear. The pre¬ 
amble to the treaty recites that it was entered into for three 
major purposes: 

(1) To prevent disputes regarding the use of boundary 
waters; 

(2) To settle all questions which are now pending be¬ 
tween the United States and Canada involving the 
rights, obligations, or interest of either in relation 
to the other, or to the inhabitants of the other along 
their common frontier; and 

(3) To make provision for the adjustment and settle¬ 
ment of all such questions as may thereafter arise. 

This preamble sets the tenor for the whole treaty, and 
the substantive provisions which follow are fully consistent 
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with this declared objective of preventing “disputes”, and 
settling questions involving the “rights, obligations and 
interests” of one of the High Contracting Parties in rela¬ 
tion to the other. 

The entire treaty is predicated on the settlement and 
adjustment of disputes. How can there be a dispute, how 
can there be an invasion of a right of one in relation to the 
other, where the two governments—the High Contracting 
Parties—are themselves joining in an application? Where 
there are bi-lateral applications of the High Contracting 
Parties contemplating joint action there is no dispute, there 
is no invasion of a right. Far from a dispute, there is an 
agreement between the parties as to what is to be done. 

The terms of the treaty lend support to the view w’hich 
this Petitioner takes of the scope of the I. J. C.’s jurisdic¬ 
tion under the treaty. Article I deals with navigation which 
is not involved here. Article II deals with tributary waters 
and is also not involved. Article HI, however, is important 
for it contains a substantive provision indicating that the 
Commission is to take jurisdiction only in matters involving 
unilateral action taken wholly within the United States or 
Canada affecting inhabitants on the other side. 1 

Article III of the treaty, in pertinent part, reads as 
follows: 

“It is agreed that, in addition to the uses, obstruc¬ 
tions, and diversions heretofore permitted or here¬ 
after provided for by special agreement between the 
Parties hereto, no further or other uses or obstructions 
or diversions, whether temporary or permanent, of 
boundary waters on either side of the line, affecting the 
natural level or flow of boundary waters on the other 
side of the line, shall be made except by authority of the 
United States or the Dominion of Canada within their 
respective jurisdictions and with the approval, as here¬ 
inafter provided, of a joint commission, to be known 
as the International Joint Commission.” 

l Even the “Rules of Procedure’’ of the I. J. C. (Rule 6) refers to appli¬ 
cations filed by “one or the other of the governments’’ seeking approval of 
the I. J. C. There is not a single rule making provision for the filing by both 
of the governments. 



56 


Article IV also indicates that the treaty is concerned with 
obstructions on one side that affect water levels on the 
other. Article IV, in pertinent part, read as follows: 

“The High Contracting Parties agree that, except 
in cases provided for by special agreement between 
them, they will not permit the construction or main¬ 
tenance on their respective sides of the boundary of any 
remedial or protective works or any dams or other 
obstructions in waters flowing from boundary waters 
or in waters at a lower level than the boundary in 
rivers flowing across the boundary, the effect of which 
is to raise the natural level of waters on the other side 
of the boundary unless the construction or maintenance 
thereof is approved by the aforesaid International 
Joint Commission.” 

Article V deals with water diversions from Niagara River 
and Lake Erie, and Article VI deals with the St. Mary and 
Milk Rivers, neither of which are involved here. 

Article VII sets up the International Joint Commission 
and Article VIII provides that it shall have jurisdiction 
and shall pass upon “all cases involving the use or obstruc¬ 
tion or diversion of waters with respect to which under 
Articles III and IV of the treaty the approval of this 
Commission is required”, and it sets forth the principles 
by which the Commission shall be governed. 

Article IX states that the High Contracting Parties 
agree that “any other questions or matters of difference 
arising between them involving the rights, obligations or 
interests of either in relation to the other” shall be re¬ 
ferred to the I. J. C. “for examination and report”. It 
is to be noted significantly then that if a case does not fall 
within the purview of Articles III and TV of the treaty, 
the most the I. J. C. can do is simply examine the matter 
and report on it. Article X provides that any “questions 
or matters of difference arising between the High Contract¬ 
ing Parties involving the rights, obligations or interests 
of the United States or of the Dominion of Canada either 
in relation to each other or to their respective inhabitants, 
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may be referred for decision to the International Joint 
Commission by the consent of the two Parties”, and adds 
“it being understood that on the part of the United States 
any such action will be by and w T ith the advice and con¬ 
sent of the Senate, * * *.” 

Articles XI and XII deal with procedural matters, but 
Article XIII is significant because it indicates what is meant 
by the phrase “special agreements” which is used through¬ 
out the treaty. Article XIII provides as follows: 

“In all cases where special agreements between the 
High Contracting Parties hereto are referred to in 
the foregoing articles, such agreements are under¬ 
stood and intended to include not only direct agree¬ 
ments between the High Contracting Parties but also 
any mutual arrangement between the United States 
and the Dominion of Canada expressed by concurrent 
or reciprocal legislation on the part of Congress and 
the Parliament of the Dominion.” 

Petitioner points out these pertinent provisions of the 
treaty because it is important for this Court to interpret 
that treaty in order to define the scope of the I. J. C.’s jur¬ 
isdiction. The I. J. C. embarked on its duties by carefully 
confining itself to the jurisdiction laid out for it in the 
treaty. That ruling of the I. J. C. was made in its very 
first decision. That case, Application of the Rainy River 
Improvement Company for Approval of Plans for Dam at 
Kettle Falls , I. J. C. Docket No. 1 (1913), involved an ap¬ 
plication to the I. J. C. filed by the Rainy River Company 
under Article III of the Boundary Waters Treaty of 1909, 
to construct a dam at Kettle Falls from the American shore 
to the Canadian shore. The application was based on an 
Act of Congress of February 24, 1911, which empowered 
the Rainy River Improvement Co. “to construct, maintain, 
and operate a dam across the outlet of Lake Namakan at 
Kettle Falls” (p. 5 of Opinion). The plan contemplated 
that the Rainy River company would build in the American 
side of the river and join that portion of the dam to be 
built by the Ontario & Minnesota Power Co., (Ltd.) in 
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the Canadian side of the river. The Canadian company 
had also received legislative sanction to build its facilities, 
by the enactment of a Dominion Statute (p. 4 of Opinion). 
With these facts before it, the I. J. C., at a time when the 
intention of the two High Contracting Parties was still 
fresh in the minds of the Commissioners, held that it had 

7 r 

no jurisdiction to hear and determine the application. In 
the course of its opinion, the I. J. C. stated: 

“Now, looking at Article III of the treaty, its terms 
are plain, simple, and direct. They authorize the 
intervention of the commission in one class of cases, 
and one class only, namely, uses, obstructions, or di¬ 
versions of boundary waters on either side of the boun¬ 
dary in such waters, which affect the level or flow of 
such waters on the other side of the boundary. * * * 
The utility and propriety of such control is confined, 
necessarily, to cases where either Government, acting 
singly on its own side of the line, authorizes uses, ob¬ 
structions, or diversions of boundary waters on that 
side which affect the level or flow of the waters on the 
other side, and hence the treaty in plain and unambigu¬ 
ous terms confines the power of the commission to that 
class of cases, (pp. 7-8) 

• # # 

“The only evidence of the intention of the high con¬ 
tracting parties to he considered by us is the provisions 
of the treaty itself. From a careful examination of 
these provisions we are unable to find that th-e two Gov¬ 
ernments intended to confer upon this commission jur¬ 
isdiction or control over such an ‘obstruction’ as a 
dam to be built in boundary waters from shore to shore 
across the international boundary line as here pro¬ 
posed, and we are compelled to hold that as the treaty 
now stands we have no jurisdictional power to act upon 
the application before us.” (p. 8) (Italics supplied.) 

• • * 

<(* # * j n 0 ther words, the plans to be dealt with 
by the Dominion authorities must, in order to meet 
the requirements of the situation and the wishes of 
the parties, correspond with each other. When this 
approval has been obtained and the Dominion statute 
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brought into operation there will be a mutual arrange¬ 
ment ‘between the United States and the Dominion of 
Canada expressed by concurrent or reciprocal legisla¬ 
tion on the part of Congress and the Parliament of the 
Dominion. * 

“There will then be no dispute to be adjusted or 
settled for which purpose the treaty, according to the 
preamble, was passed. 

“The commission, in the present instance, is not deal¬ 
ing with a case of supposed obstruction which extends 
further across than the boundary line in waters com¬ 
mon to both countries, but with a concrete case of an 
application for the approval of a dam spanning the 
stream with abutments on the American and Canadian 
shores. 

“In such a case the construction of a dam is one 
which admittedly must be authorized by both Gov¬ 
ernments, and such authorization when fully granted 
will obviously exclude the necessity or propriety of 
any action by the commission. If the commission un¬ 
der the treaty has the power to approve the construc¬ 
tion of a dam it must also have the power to disap¬ 
prove, and obviously the two Governments did not 
intend to confer upon the commission the power to dis¬ 
approve of a work the construction of which they had 
mutually authorized by legislative grant. ” (p. 9) 

We are not unaware that in subsequent cases—like this 
one—the I. J. C. has elected to take jurisdiction over cases 
involving shore-to-shore developments. This self-aggrand¬ 
izement by the I. J. C. has not, however, been judicially 
tested and indeed the I. J. C. itself has never expressly over¬ 
ruled its pronouncement in the Rainy River case. More¬ 
over, the I. J. C. in 1919 was directed by the Congress 
and by the Government of Canada to investigate the prac¬ 
ticability of developing the International Rapid Section 
for both power and navigation purposes. It concluded in 
1921 that such a development was feasible and added that 
it should be affected in an arrangement “by way of a 
treaty” (I. J. C. Docket No. 17). No suggestion did the 
I. J. C. make that it had been delegated by the Congress 
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the power to authorize such a project or even entertain ap¬ 
plications looking to its approval. 

Even apart from the foregoing, it is to be noted that by 
their expressed terms, the provisions of Articles III and 
IV exclude from the province of I. J. C. control, such uses 
and obstructions as are provided for in ‘‘special agree¬ 
ments 7 7 between the High Contracting Parties. Article 
XIII, quoted above, defines a “special agreement 77 . Ad¬ 
mittedly it can include an arrangement expressed in re¬ 
ciprocal legislation—that is not involved here—but it can 
also include any other “direct agreements 77 between the 
High Contracting Parties. That is precisely what we have 
here. The Exchange of Notes of June 30, 1952 (A. 68- 
72) is a “direct agreement 77 between the two Governments 
within the meaning of Article XIII. 

Obviously, the Senate of the United States and the 
Parliament of Canada would not have wanted to give the 
I. J. C. jurisdiction in a situation where there was a mu¬ 
tual agreement between the Governments—expressed either 
in the form of reciprocal legislation or by treaty or by 
agreement—because to do so would have given the I. J. C. a 
veto over arrangements entered into by the two High Con¬ 
tracting Parties. 1 Moreover, where the two governments 
are in agreement, there would be no purpose in providing 
for adjudicatory machinery. 

The inescapable conclusion is that in the Boundary 
Waters Treaty of 1909 the Congress did not confer upon 
the I. J. C. jurisdiction to approve the type of international 
hydroelectric development involved in this case. Accord¬ 
ingly, its Order of Approval in its Docket No. 68 is a 
nullity. 

l Cf. Rainy River case, supra, at page 9: 

“* * * If the Commission under the treaty has the power to approve 
the construction of a dam it must also have the power to disapprove, and 
obviously the two Governments did not intend to confer upon the Com¬ 
mission the power to disapprove of a work the construction of which they 
had mutually authorized by legislative grant. ’ ’ 

It is to be noted that tho State Department took this very same position in 
In the Matter of the Application of the Buffalo and Fort Eric Public Bridge 
Co., I. J. C. Docket No. 21 (1925). 
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V. 

CONGRESSIONAL APPROVAL IS NECESSARY TO EFFECTUATE 
THE PROPOSED PROJECT BY VIRTUE OF THE COMPACT 
CLAUSE OF THE CONSTITUTION. 

Article I, Section 10, Clause 3 of the Constitution pro¬ 
vides that: 

“No State shall, without the Consent of Congress, 
* * * enter into any Agreement or Compact with an¬ 
other State, or with a foreign Power * * 

Story, in his Commentaries on the Constitution of the 
United States, states that the terms “agreement” and 
“compact” refer to “private rights of sovereignty; such 
as questions of boundary; interests in land situated in 
the territory of each other; and other internal regulations 
for the mutual comfort and convenience of states border¬ 
ing on each other.” 1 

The records of the Constitutional Convention and the 
Federalist papers furnish little light as to the source and 
scope of the Compact Clause, but history tells us what 
evils it was designed to correct. At the time the Constitu¬ 
tion was adopted, there existed numerous controversies 
between several states respecting their boundaries. See 
Rhode Island v. Massachusetts, 12 Pet. 657, 724 (1838). In 
addition, the states had resorted to agreements among 
themselves, adjusting controversies other than those in¬ 
volving boundaries. Thus, the states had entered into 
agreements concerning navigation, common waters, etc., 2 
and the consequences which flowed therefrom were making 
a heavy inroad on federal supremacy. The framers of the 
Constitution sought to control these agreements by requir- 

1 2 Story, Commentaries on the Constitution of the United States , (5th Ed. 
1S91), sec. 1403. 

2 See Frankfurter and Landis, The Compact Clause of the Constitution, 34 
Yale L. J. 685, 693-695 (1925); Weinfeld, What did the Framers of the Federal 
Constitution mean by “ Agreements or Compacts ”, 3 Univ. of Chi. L. Rev. 453, 
460, 464 (1936); Wharton V. Wise, 153 U. S. 155 (1894); See also Farrand, 
The Becords of the Constitutional Convention of 1787, Vol. IV (Rev. ed. 1937) 
p. 58. 
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ing the states to submit such agreements to the Congress 
for its consent in order that there be no unwarranted inva¬ 
sion upon the rights of the central government. 

Students of the matter have analyzed the source of the 
Compact Clause as follows: 

“Historically the consent of Congress, as a pre¬ 
requisite to the validity of agreements by States, ap¬ 
pears as the republican transformation of the needed 
approval by the Crown. But the Constitution plainly 
had two very practical objectives in view in condition¬ 
ing agreement by States upon consent of Congress. 
For only Congress is the appropriate organ for deter¬ 
mining what arrangements between States might fall 
within the prohibited class of ‘Treaty, Alliance, or Con¬ 
federation’, [Art. 1, Sec. 10, Cl. 1] and what arrange¬ 
ments come within the permissive class of ‘Agreement 
or Compact’ [Art. 1, Sec. 10, Cl. 3]. But even the per¬ 
missive agreements may affect the interests of States 
other than those parties to the agreement: the na¬ 
tional, and not merely a regional, interest may be in¬ 
volved. Therefore, Congress must exercise national 
supervision through its power to grant or withhold 
consent, or to grant it under appropriate conditions. 
The framers thus astutely created a mechanism of 
legal control over affairs that are projected beyond 
State lines and yet may not call for, nor be capable of, 
national treatment. They allowed interstate adjust¬ 
ments but duly safeguarded the national interest.” 1 

Traditionally, interstate agreements concerned with com¬ 
mon waterways were dependent for their validity upon the 
consent of the Congress under the Compact Clause. 2 Thus, 
agreements between states concerning the use of common 
waters have repeatedly been considered by the courts as 
compacts. See West Virginia ex rel. Dger v. Sims, 341 
U. S. 22, 28-29 (1951), (compact to control pollution in Ohio 

1 Frankfurter and Landis, supra, p. 694-695. In this connection, the Court 
will note the opposition of the States of Pennsylvania, Massachusetts and 
Rhode Island to the grant of the Power Authority’s application (Tr. of Rec. 
1869, 4946-4952). 

2 Weinfeld, IVhat did the Framers of the Federal Constitution mean by 
“Agreements or Compamts ,, f 3 U. of Chi. L. Rev. 453, 464 (1939). 


63 


River); McGowan v. Van Winkle, 21 F. 2d 76 (D. C. Ore. 
1927), (compact respecting use of Columbia River); cf. 
Hinderlider v. LaPlata River <& Cherry Creek Ditch Co., 
304 U. S. 92 (1938), (compact to control LaPlata River); 
State v. Joslin, 116 Kan. 615, 227 Pac. 543 (1924), (compact 
for cooperate use of water plants). Even agreements be¬ 
tween states jointly to build bridges across common boun¬ 
daries have been submitted to the Congress for approval 
as compacts. See Kentucky v. Indiana, 281 U. S. 163 
(1930); Henderson v. Delaware River Joint Toll Bridge 
Comm., 362 Pa. 475, 66 A. 2d 843 (1949), cert. den. 338 U. S. 
850; see also Frankfurter and Landis, The Compact Clause 
of the Constitution, supra, pp. 735-749, for examples of 
agreements submitted to Congress for approval as com¬ 
pacts. 1 

The case of Virginia v. Tennessee, 148 U. S. 503 (1893) 
is often cited for the proposition that only those agreements 
by states which are “directed to the formation of any com¬ 
bination tending to the increase of political power in the 
States, which may encroach upon or interfere with the 
just supremacy of the United States” (page 519), are pro¬ 
hibited by the Compact Clause. Undeniably, that is what 
the court in that case said. It should also be noted, how¬ 
ever, that the court observed that the boundary line agree¬ 
ment involved had been afforded the consent of Congress 
before the court was called upon to adjudicate its validity. 
That case, however, is not authority for the proposition that 
agreements between states delineating or changing boun¬ 
daries, or agreements by states regarding the use of a com¬ 
mon river, is not the kind of agreement which encroaches 
upon the just supremacy of the United States. 

We fail to see how it can be argued that an agreement 
between New York and Ontario jointly to construct and 
operate a power project in international boundary waters 

l Indeed, the Port of New York Authority Agreement of 1921, between New 
York and New Jersey, was submitted to Congress for its approval. See 42 
Stat. 174. See also Pub. Law 275, S3rd Cong., 1st Sess., (67 Stat. 584), in 
which the consent of Congress is given to Kentucky and Virginia to negotiate 
a compact relating to the establishment of a bi-State park. 
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is not within the purview of the Compact Clause. 1 With 
the long and turbulent history of the St. Lawrence project 
in the Congress of the United States, it cannot be said that 
an agreement between a state and a foreign power to ac¬ 
complish substantially that which Congress has repeatedly 
refused to approve, is not the type of agreement which 
encroaches upon or interferes with the just supremacy of 
the United States. 

The necessity of obtaining the consent of Congress can¬ 
not, moreover, be avoided by having the Executive Depart¬ 
ment of the Government conclude the necessary agreement 
with the foreign power. If Congress can be so easily by¬ 
passed, what is there to prevent the Executive, in cases 
where Congressional consent to a compact between a state 
and a foreign power has been refused, from entering into 
the precise, or substantially similar, agreement with the 
foreign power in behalf of such state? The Constitution 
of the United States should not, indeed, it cannot be, so 
easily avoided and disregarded. 

Congress, in enacting the Power Act, did not give its 
advance consent to states to enter into compacts with each 
other, or with foreign governments, for the purpose of 
jointly constructing hydroelectric facilities. To be sure, 
states are eligible to apply for, and receive, licenses from 
the Commission for hydroelectric power projects. But that 
is not to say that they can enter into compacts with each 
other or with foreign governments jointly to build and op¬ 
erate power facilities without further Congressional au¬ 
thorization. Indeed, when Congress desired to give ad¬ 
vance consent—as it did in the case of bi-state rate agree¬ 
ments—it demonstrated that it knew how to express its 
wdsh. Therefore, in Section 20 of the Federal Power Act, 
one finds authorization for agreements between states regu¬ 
lating the rates of a power company serving those states. 
In the absence of such authorization, the consent of the 
Congress would be required to give validity to such ar¬ 
rangements. See Safe Harbor Water Power Corp. v. Fed¬ 
eral Power Commission, supra, at p. 808. 

l See Safe Harbor Water Power Corp. v. Federal Power Commission, 124 F. 
2d 800, 808 (3rd Cir. 1941), cert. den. 316 U. S. 663. 
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If an informal agreement between two states to regulate 
the rates of a private power project would be a compact, 
afortiori, an agreement between a state and a foreign gov¬ 
ernmental entity jointly to construct and operate a power 
project would be a compact. The Power Authority admits 
that an arrangement with other states to apportion the 
power to be developed would be a “compact or agreement” 
requiring Congressional approval (A. 67). Surely, then, 
an arrangement with a foreign entity to build and operate 
an international development and divide the available 
water is even more a “compact”. 

It certainly cannot be contended that advance consent was 
given to the states to construct and operate power projects 
jointly with foreign governments. This conclusion is not 
only required by the legislative history of the Power Act, 
but also by virtue of the fact that foreign governments or 
entities thereof as distinguished from our states, are not 
eligible, by virtue of Section 4 (e) of the Act, to obtain 
power licenses from the Federal Power Commission. 1 

There can be no question here that the Power Authority 
and the Ontario Commission—both governmental instru¬ 
mentalities—have entered into an “agreement” jointly to 
construct, operate and maintain the hydro development 
project for the purpose of producing power. Indeed, the 
very plans for the project were formulated cooperatively 
with the Power Authority and the Ontario Commission 
(Tr. of Rec. in No. 10,972, p. 88). Of course the Power 
Authority has been resolutely careful not to concede that 
it has entered into a compact or agreement with the On¬ 
tario Commission. However, the Court must recognize 
that the absence of a formal written agreement is of no 
consequence. As early as 1840 in the case of Holmes v. 
Jennison, 14 Pet. 540, 572, Chief Justice Taney announced 
that: 

l It is recognized that Congressional consent need not be given prior to, or 
simultaneously with, the conclusion of the compact, in order to validate the 
compact. See Virginia v. Tennessee, supra. The fact remains, however, that 
until such consent is given by Congress, the license issued by the Commission is 
invalid. As of this date, no attempt has been made by the Power Authority 
to obtain Congressional approval of its arrangement with the Ontario Com¬ 
mission. 
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“The word ‘agreement’, does not necessarily impart 
any direct and express stipulation; nor is it necessary 
that it should be in writing. If there is a verbal un¬ 
derstanding to which both parties have assented, and 
upon which both are acting, it is an ‘agreement’. And 
the use of all of these terms, ‘treaty’, ‘agreement’, 
‘compact’, show that it was the intention of the framers 
of the Constitution to use the broadest and most com¬ 
prehensive terms; and that they anxiously desired to 
cut off all connection or communication between a state 
and a foreign power: and we shall fail to execute 
that evident intention, unless we give to the word 
‘agreement’ its most extended signification; and so 
apply it as to prohibit every agreement, written or 
verbal, formal or informal, positive or implied, by the 
mutual understanding of the parties.” 

This delineation of the scope of “agreement” for the pur¬ 
pose of the Compact Clause is still the law. 1 

It is to be noted with interest that when the New York 
Legislature adopted the Power Authority’s Enabling Act 
it anticipated that the Power Authority would enter into 
agreements with Canada, and assumed that such an agree¬ 
ment might be a compact requiring Congressional approval. 
Thus, Section 1005 (2) of the Power Authority Act au¬ 
thorized the Power Authority to negotiate with “the ap¬ 
propriate Canadian authorities and agencies”, and pro¬ 
vided that the “negotiations and agreements shall be con¬ 
ducted and concluded with due regard to the position of 
the United States in respect to international agreements, 
any such agreements as may be reached with Canadian au¬ 
thorities or agencies may be submitted by the Authority 
to Congress for its approval, if it be advised that such ap¬ 
proval is necessary or desirable”. 

Unimpressive is the suggestion that no “agreement” is 
here involved, because the joint planning and operational 
problems will be cleared through the “Joint Board of Con- 

l United States v. Bauscher, 119 U. S. 407, 413 (1886); Safe Harbor Water 
Power Corp. V. Federal Power Commission, 124 F. 2d 800, 808 (3rd Cir. 1941), 
cert. den. 316 U. S. 663. 
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trol” and the “Joint Board of Engineers” which will op¬ 
erate under the authority of the I. J. C. (A. 361-362). In 
the first place, the I. J. C. has, as we have shown, tran¬ 
scended its authority in taking jurisdiction over the pro¬ 
posed shore-to-shore development. In the second place, 
insulation against a Constitutional requirement is not so 
easily obtained. What a mockery could be made of the 
Compact Clause if, through the simple device of provid¬ 
ing for the intervention of a third party, the two principal 
parties could circumvent a provision of the Constitution 
that touches the very nerve-center of federal supremacy. 

Moreover, the I. J. C. in its order of approval, confined 
the post-construction responsibilities of the Joint Board 
of Control to the regulation of water levels, water flow 
and water discharge. Its authority does not, and could 
not, extend to operational matters. Would the Power 
Authority and the Respondent want this Court to believe 
that the two joint venturers can operate this mammoth 
project without regularly agreeing between themselves as 
to operational matters? 1 For example, suppose the de¬ 
mand for power on the Canadian side is greater than the 
demand on the United States side where it could be satis¬ 
fied by using less than half the available water. In the 
circumstances, the Power Authority would naturally allow 
the Canadians to use more than half of the water flow. 
But the Power Authority would have to agree with the 
Ontario Commission to permit it. Without such an agree¬ 
ment, the Ontario Commission could not use more than 
half of the water. 

Something as important as the division of costs—how 
can that be handled without an agreement? The parties 
certainly have to agree as to what expenditures are prop- 

i Petitioner is aware that “Method No. 5” has been agreed to as the plan 
of operation for controlling the flow of water. The flow of water, however, 
is not only the matter which is necessary to secure successful operation. More¬ 
over, “Method No. 5” provides only for monthly adjustments of the water 
levels; it makes no provision for day-to-day adjustments which may become 
necessary because of unforeseen developments such as abnormal rainfall, early 
spring thaw, etc. 
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erly attributable to the project. In Canada, certain com¬ 
munities will be wiped out and reestablished elsewhere. 
This is a “cost” of building the project. But how much 
should be spent in building the new communities? Shall 
it be a replica of the existing one or shall millions more 
be spent and a well-planned “model” community be estab¬ 
lished? Moreover, because the Ontario Commission is 
spending Canadian dollars and the Power Authority is 
spending United States dollars, and these currencies have 
different values, the parties will have to agree upon how 
to compensate for this difference. How in good con¬ 
science can anyone say that these many matters which are 
indigenous to the project can be solved without there being 
an “agreement” between the patries? 

The joint construction of the international project in¬ 
volved herein was not born out of a vacuum. It was clearly 
the culmination of an agreement negotiated over a period 
of years between the Power Authority and the Ontario 
Commission. Thus, in the hearing on the initial application 
of the Power Authority, the then-Chairman (General 
Wilby) testified: 

“The Power Authority of the State of New York 
and the Hydro Electric Power Commission of Ontario 
have for years cooperated with each other, and with 
agencies in the Federal and Dominion Governments, 
in perfecting the plans for the development of the 
International Rapids Section which are before you.” 1 

In the hearing on the amended application in 1952, Chair¬ 
man Burton of the Power Authority testified: 

“I should also like to point out that the present 
arrangement for completing the power project is no 
different than that proposed by the Power Authority 
in its 1948 application, in which the costs of substan¬ 
tially the same features of the project were then also 
to be divided equally between Ontario Hydro and the 

1 Trans, of Rec. in No. 10,972, p. 88. To the same effect, see testimony of 
witnesses for the Power Authority at pp. 89, 98, 110 and 113 of the Transcript 
of Record in No. 10,972. 
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Power Authority of New York. This hearing is a con¬ 
tinuation of the 1948 proceeding, cmd reaffirms our 
original arrangements.” (Tr. of Rec. 1761) (Italics 
supplied.) 

Certainly, no clearer indication is necessary to show 
that for years there has been an agreement or understand¬ 
ing between the Power Authority and the Ontario Com¬ 
mission that they would jointly construct and operate the 
power project involved if appropriate approvals were forth¬ 
coming. The Power Authority should not and cannot 
escape the consequences of such an agreement by the de¬ 
vice employed in this case. Surely, the Power Authority 
cannot be considered a disinterested bystander whom the 
Government of the United States has called upon to ful¬ 
fill its international obligations. Certainly, the mere agree¬ 
ment jointly to build, operate and maintain this huge de¬ 
velopment would, without more, constitute an agreement 
of the type falling within the ambit of the Compact Clause. 
In these circumstances, the parties cannot be heard to argue 
that they have entered into no agreement, express or im¬ 
plied, with the other entity. The facts simply do not sup¬ 
port such a contention. 


VL 

THE POWER AUTHORITY LACKS AUTHORITY UNDER ITS OWN 
ENABLING ACT TO ACCEPT A LICENSE FROM THE COM¬ 
MISSION CONTAINING ALL THE CONDITIONS REQUIRED 
BY THE ACT TO BE INCLUDED THEREIN. 

In the Examiner’s Intermediate Decision in 1949, on the 
initial application in Project No. 2000, he properly found 
(A. 45-46) that: 

“ (46) Under its Enabling Act, the Applicant has no 
apparent right to accept a license containing a pro¬ 
vision for recapture by the government of the United 
States, requiring delivery of electric energy for use 
outside of the State of New York, or in any way con¬ 
travening the State’s claim to the bed, water, power 
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and power sites upon or adjacent to the St. Lawrence 
River as a natural resource of the State of New York/’ 

The Commission in its Opinion No. 203 (December 22, 
1950) stated (A. 54): 

“The St. Lawrence River is both a navigable water 
of the United States and an international boundary- 
stream, and there can be no serious question as to the 
plenary jurisdiction of the United States over it. 
Niagara Falls Power Company v. Federal Power Com¬ 
mission, 137 F. 2d 787 (C. A. 2, 1943); cert. den. and 
reh. den. 320 U. S. 792, 815. The Examiner calls at¬ 
tention to the failure of the State of New* York to recog¬ 
nize this basic jurisdictional fact, although there has 
been ample opportunity for the State Legislature to 
remove any doubt on this score. The Examiner also 
mentions other features of the State legislation w’hich 
he considers to be of sufficient importance, with other 
points, to justify denial of the application.’’ 

In 1951, the State of New York made an effort to meet 
the objections raised by the Examiner and the Commission 
by amending the Enabling Act of the Power Authority. 
How’ever, it is respectfully submitted, that the amendments 
did not meet the objections raised; that the Enabling Act 
of the Power Authority, as amended, still precludes the 
Power Authority from accepting a license containing, as 
it must, the “recapture” provisions of Section 14 of the 
Federal Power Act. 1 

Thus, Section 1001 of the Power Authority Act, as 
amended, 2 contains the Declaration of Policy of that Act, 
and provides: 


1 The argument in this portion of the Brief is to be distinguished from the 
argument oppearing on pages 42 to 46. The latter was directed to a show¬ 
ing that, as a practical matter and as a matter of legislative expression, a 
license could not be issued to the Power Authority for the proposed project. 
The present portion of the argument is directed to a showing that the Power 
Authority, by virtue of its Enabling Act, docs not have the authority to accept 
a license from the Commission because the conditions required to be contained 
therein are inconsistent with the basic authority of the Power Authority. 

2 Title 1, Art. 5, Public Authority Act, as amended by Chapter 146, Laws 
of New York, 1951. 
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“Those parts of the Niagara and St. Lawrence 
rivers within the boundaries of the State of New York 
are hereby declared to be natural resources of the 
state for the use and development of commerce and 
navigation in the interest of the people of this state 
and the United States. In order to provide for the 
most beneficial use of these natural resources, for the 
creation and development of hydro-electric power in 
the interest of the people of this state, and to preserve 
and enhance the scenic beauty of the Niagara Falls 
and river, such natural resources, including the beds 
and waters of the said rivers as instrumentalities of 
commerce and navigation, and the beds, waters, power 
and powrer sites in, upon or adjacent to or within the 
watersheds of the said rivers, owned or controlled by 
the people of the state, or which may hereafter be re¬ 
covered by or come within their ownership, possession 
and control, shall always remain inalienable to, and 
ownership, possession and control thereof shall always 
be vested in, the people of the state.” (Italics sup¬ 
plied.) 

That section of the Act has not been amended in anv ma- 

m 

terial respect, so far as is pertinent here. 1 

Section 1005 (3) of the Power Authority Act, as amended 
in 1951, provides as follows (the pertinent amendments are 
in italics): 

“3. To apply to the appropriate agencies and officials 
of the United States Government and/or of the Domin¬ 
ion of Canada or its provinces, including the federal 
power commission and the international joint commis¬ 
sion, for such licenses, permits or approval of its plans 
or projects as it may deem necessary or advisable, and 
in its discretion, and- upon such terms and conditions 
as it may deem appropriate, to accept such licenses, 
permits, or approvals as may be tendered to it by such 
agencies or officials; and to enter into contracts with 

l It should be noted that in the December 19, 1949 decision of the Examiner 
in Project No. 2000, he finds (A. 44-45) that because of this Declaration of 
Policy, “there may well exist a reasonable doubt as to the right of the Power 
Authority, under its charter, to accept any license under the Federal Power Act, 
especially as relates to the recapture provisions under Section 14 of the said 
Federal Power Act.” 
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such agencies or officials relating to the construction or 
operation of the projects. Neither the authority nor 
any trustee, officer or agent thereof shall have any 
power to waive or surrender for any purpose whatso¬ 
ever any right of the State of New York, w’hether sov¬ 
ereign or proprietary in character, in and to the Ni¬ 
agara and St. Lawrence Rivers, their -waters, power, 
channels, beds, or uses, or the right of the state to as¬ 
sert such rights at any future time; provided, however , 
that nothing herein contained shall he construed as 
limiting the power of the authority to accept a license 
issued by the federal power commission pursuant to 
the provisions of the federal power act, as amended, 
and the terms and conditions therein imposed pursuant 
to law. * * *” 

It -was urged by the Power Authority, that the amend¬ 
ment to Section 1005 (3) indicates an intent on the part of 
the State of Ne-w York to submit to the recapture provisions 
of Section 14. Though the Commission now- accepts this 
view (A. 198-199), it is submitted that the objective was 
not accomplished. 

Thus, Section 1001, the section declaring the policy of 
the entire Act, was not amended to conform with the amend¬ 
ment to Section 1005 (3). That Section (1001) still pro¬ 
vides that the waters, power and power sites, etc., “shall 
always remain inalienable to, and ownership, possession 
a/nd control thereof shall always be vested in the people 
of the state.” (Italics supplied.) No change -was made in 
Section 1005 (8) -which provides that the Power Authority 
shall have no “power to lease or sell any dam, or power 
house at the site.” (Italics supplied.) No change was made 
in Section 1008 of the Power Authority Act, which section 
contains a direct limitation on the authority of the Power 
Authority to the effect that “the authority shall have no 
power to limit, waive, or surrender any right or interest of 
the State of New York in such rivers or the use thereof.” 
(Italics supplied.) 

Petitioner recognizes that the power Authority contends 
that the purposes of amending the New York statute in 
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1951, was to make it clear that the Power Authority could 
accept a license with a recapture clause included therein. 
The motives of the New York authorities are not chal¬ 
lenged here. 1 What Petitioner does contend, however, is 
that the stated purpose of the amendments involved was 
not effectuated, and that the Power Authority still may not 
obligate the State of New York to give to the Federal Gov¬ 
ernment the necessary “option” 2 to recapture the projects. 

Thus, as pointed out above, several sections of the Power 
Authority Act, are still completely incompatible with Sec¬ 
tions 14 and 15 of the Federal Power Act. The reasons 
why these sections were not amended are nowhere ex¬ 
plained. Much has been made of the 1951 amendments to 
the New York Power Authority Act. If, however, the pur¬ 
pose was to provide for an unequivocal yielding to the pro¬ 
visions of the Federal Power Act, why was only Section 
1005 (3) amended by the insertion of a clause here and a 
clause there. The convincing way for New York to abdi¬ 
cate to the mandate of the Federal Power Act would have 
been to add an entire new section to the Power Authority 
Act reading generally as follows: “Notwithstanding any 

1 It may interest the Court to know, however, that in 1931, in the Report of 
the St. Lawrence Power Development Commission, submitted to the Governor 
and Legislature of the State of New York, January 15, 1981, the then counsel 
to that Commission stated: (P. 190) 

“* * * But it seems to us that in the case of a state there would be 
no waiver of its rights at a later date to protest against the recapture of 
its project by the United States on the ground of its unconstitutionality 

• * • yy 

* * « 

“Furthermore, it seems probable that the State can reinforce its posi¬ 
tion by use of a corporate agency. The action of the corporate agent in 
applying for a license is not necessarily the action of the State. The 
State may authorize an appropriate agent to proceed with the Long Sault 
development. If the agent is advised to apply for a license, it does so on 
its own responsibility. The State need and should give it no authority 
to barter away the property of the State. Indeed, we think the statute 
authorizing the agency to proceed may properly contain a statement that 
the agent is not authorized to waive the claims of the State, and that 
nothing in the statute shall be deemed an admission of the right of the 
United States to control or to recapture the Long Sault project. (Italics 
supplied.) 

Three months later, Arpil 27, 1931, the Power Authority Act (Chapter 772; 
laws of New York, 1931) came into existence. 

2 United States v. Appalachian Electric Power Co., 311 U. S. 377, 428 (1940). 
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provisions of this Act, the Power Authority may accept a 
license from the Federal Power Commission, and on behalf 
of the State, agree to all the conditions required by the 
Federal Power Act to be included therein.” Such sim¬ 
plicity in statement would be devoid of doubt. 

Significantly enough, subsequent to the 1951 cnnendments, 
the Power Authority, in its Annual Report for the year 
ended December 31, 1951, 2 made the following statement 
with respect to a bill introduced in Congress in connection 
with the redevelopment of Niagara Falls and River, pur¬ 
suant to a Treaty with Canada ratified by the Senate in 
1950: 2 


“This measure would turn the Niagara develop¬ 
ment over to a privately operated utility company. It 
has the strong support of five New York State electric 
companies which propose to join forces and organize 
a company for the enterprise. We have opposed this as 
directly contrary to the long-established public policy 
of New York State that its great water resources shall 
be kept forever in the possession of the people. This 
policy is embodied in the Power Authority Act, under 
which we operate, and this policy has been supported 
for many years by the Governors, the Legislatures and 
the platforms of both major political parties in New 
York State.” (Italics supplied.) 

This recent pronouncement by the Power Authority is not 
compatible with the “recapture” provision of Section 14 
and the re-licensing provision of Section 15 of the Federal 
Power Act. It is consistent only with New York’s oft- 
declared pronouncement that its rights to the water re¬ 
sources of the St. Lawrence River are inalienable. 3 

The statement quoted in the previous paragraph is not 

1 New York Legislative Document No. 18, p. 4 (1952). 

2 Vol. 1, United States Treaties and Other International Agreements, p. 695. 

3 See also quotation from the Brief of the Attorney General of the State 
of New York in No. 10,972, of this Court (A. 282), wherein he states, regard¬ 
ing the “recapture” clause, that “the conclusion that the acceptance of a 
license so conditioned would constitute a present surrender or waiver of any 
rights of the State of New York is not warranted by any evidence before the 
Commission and is mere speculation.” 
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the only statement of responsible New York State officials 
indicating the incompatibility of the Power Authority Act 
with the exercise by the Federal Government of the au- 
thoritv contained in Sections 14 and 15 of the Federal 
Power Act. Thus, as recently as October 1953, the State 
of New York, by its Attorney General, filed a Brief, amicus 
curiae, with the United States Supreme Court, in the case 
of Federal Power Commission v. Niagara Mohawk Power 
Corporation, No. 8. One of the questions involved in that 
case is whether the Federal Power Act supersedes state 
laws authorizing water power use of a navigable stream. 1 
The position of the State of New York expressed on page 2 
of its Brief in that case, is as follow's: 

“The State of New- York contends that its proprie¬ 
tary rights to the use of the waters of the Niagara 
River have not been superseded by the Federal Power 
Act and that the Federal Poiver Commission cannot 
license private corporations to use these waters with¬ 
out the consent of the Stated 9 (Italics supplied.) 

This being the contention of the State of New’ York, how 
can it agree to accept a license from the Commission in 
the instant case containing the relicensing provisions of 
Section 15 of the Act? Is not the statement by the Attor¬ 
ney General of New' York completely incompatible with 
the provisions of Section 15 w’hich must be a condition of 
the proferred license from the Commission? 

On page 3 of the same Brief, the Attorney General of 
New* York states that since “1931 the statutes of New York 
have declared that the parts of the St. Lawrence River and 
its watershed (w’hich includes the Niagara River) within 
the boundaries of the State of New’ York are natural re¬ 
sources of the State’’ and that the waters of the river and 
power and pow’er sites in the river “shall awavs remain 
inalienable to, and ownership, possession and control there¬ 
of, shall always be vested in the people of the State”. 


i See Brief of Federal Power Commission in that case, p. 2. 
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On page 23 of the Brief, the following appears: 

“* * * The State contends that it is the sole owner 
of proprietary rights to the use of waters of the Ni¬ 
agara River and that waters of the river cannot be 
diverted without its consent whether by license from 
the Federal Power Commission or otherwise. It re¬ 
gards the Federal Power Act as an assertion of fed¬ 
eral regulatory authority under the power ‘to regulate 
commerce’ and not as the taking of the State’s water 
rights.” (Italics supplied.) 

No more convincing proof appears to be required to show 
that the Power Authority does not have the necessary statu¬ 
tory authority to accept the conditions contained in Sec¬ 
tions 14 and 15 of the Federal Power Act. 1 

The suggestion that the inalienability provisions of the 
Power Authority Act are not controlling if Congress de¬ 
cides that it wants to recapture, is completely irrelevant. 
We are not concerned here with whether New York’s state¬ 
ment of inalienability is subordinate to the rights of the 
Federal Government. We are concerned here only with 
the question of whether the Power Authority, under its 
enabling Act, has the authority voluntarily to grant to the 
United States the equivalent of an “option” to purchase 
at a particular price. See United States v. Appalachian 
Electric Power Company , 311 U. S. 377, 428 (1940). This 
is the direct and simple test which must be satisfied. 

i Even among those who advocate the building of a hydroelectric project 
in the International Rapids Section, there is still disagreement as to whether 
it should be a private, state, or federal development. Accordingly, though the 
Congress in its last session passed an act making the ‘‘recapture” provisions 
of the Federal Power Act inapplicable to state and municipally-owned projects, 
it specifically provided that the “recapture” clause shall remain applicable 
“to any license issued for a hydroelectric development in the International 
Rapids Section of the St. Lawrence River”. Pub. Law 278, S3rd Cong., 1st 
Sess.; 67 Stat. 587 (Aug. 1953). 


■ 
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vn. 

THE COMMISSION ERRED IN FINDING AND CONCLUDING 
THAT THE PROPOSED PROJECT WILL BE BEST ADAPTED 
TO A COMPREHENSIVE PLAN FOR DEVELOPMENT OF THE 
ST. LAWRENCE RIVER AND WILL BE IN THE PUBLIC 
INTEREST. 

A. The Project is not "best adapted" to a comprehensive plan for 
developing the St. Lawrence River. 

Before granting a license for a hydroelectric project, the 
Commission is, by the terms of Section 10 (a) of the Fed¬ 
eral Power Act required to find: 

“That the project adopted, including the maps, plans, 
and specifications, shall be such as in the judgment of 
the Commission will be best adapted to a comprehen¬ 
sive plan for improving or developing a waterway or 
waterways for the use or benefit of interstate or for¬ 
eign commerce, for the improvement and utilization 
of waterpower development, and for other beneficial 
public uses, including recreational purposes; * * V’ 

In its Opinion No. 203 on the initial application of the 
Power Authority, the Commission concluded that the pro¬ 
posed power project, standing alone, was not best adapted 
to a comprehensive plan for improvement and development 
of the St. Lawrence and Great Lakes Waterways. It con¬ 
cluded (A. 56) that the United States should itself develop 
at the earliest possible date, for both navigation and power, 
the water resources in the International Rapids Section of 
the St. Lawrence River. Though the physical features of 
the project are not essentially changed, the Commission 
now concludes that the proposed project will be best 
adapted to a comprehensive plan of development for the 
St. Lawrence River (A. 199-200). If in 1950 the proposal 
of the Power Authority was not “best adapted”, then the 
present plan is even less well adapted to a comprehensive 
development of the St. Lawrence River. 

Undoubtedly, the Commission is of the view that since 
Congress did not act favorably on its recommendation of 
1950, it is free to license the half of the project to be located 


78 


in the United States for state development under a plan 
whereby Canada will alone control the seaway. The rea¬ 
sons for the failure of Congress to act favorably on the 
Commission’s 1950 recommendation are well known; not 
among them, however, is any suggestion that the Congress 
'wanted the Commission to go ahead with a state-owned 
development. The 1953 decision of the Commission is a 
complete reversal of its decision in 1950. To justify such 
a reversal, findings by the Commission are necessary in 
order to indicate how it arrived at such a conclusion. Cf. 
Securities and Exchange Commission v. Central Illinois Se¬ 
curity Corporation, 338 U. S. 96, 126 (1949). These find¬ 
ings are lacking in its Opinion No. 255. No explanation is 
given in the Commission’s opinion as to why the project is 
“best adapted” today, whereas it was not “best adapted” 
in 1950. Yet, even the former President of the United 
States, whose executive agreement with Canada was in¬ 
tended to make the present project possible, stated that 
the project was only “second best—and a poor second best 
at that—to the procedure which has been awaiting Con¬ 
gressional approval for so many years”. 

“It is second best because engineering considera¬ 
tions make it more costly to build the seaway on the 
Canadian side of the river. 

“It is second best because, as the attached docu¬ 
ments make clear, the power consumers will have to re¬ 
pay all the cost of the main dams and control struc¬ 
tures, instead of sharing that cost with the seaway 
users. 

“Most important, it is second best because under the 
legislation which is before the Congress, the United 
States would participate equally with Canada in the 
management and control of the seaway, while under 
the arrangement described in the attached documents, 
Canada will have the sole management and control.” 1 

That the project is not “best adapted” is also indicated 
by the dissenting opinion of Commissioner McWhorter of 

i House Document No. 528, 82nd Cong., 2nd Sess., P. Ill (A. 355). 
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the I. J. C., to the aforementioned Order of Approval 
of the I. J. C. (A. 357-369). In the opinion, Commissioner 
McWhorter (who is also Chief Engineer of the Federal 
Power Commission) objected to the approval of the appli¬ 
cations before the I. J. C. on the ground that more than 
$100 million of costs which “navigation rightfully should 
bear” are being loaded upon power. 1 Senator Lehman, of 
New York made the same observation. 2 Despite the obvious 
fact that the power project involved herein will be loaded 
with costs attributable to the navigation features, thus re¬ 
sulting in primary benefit only to Canada, the Commission, 
nevertheless, found that the project will be best adapted 
to a comprehensive development for the St. Lawrence 
River. 

The present “best adapted” finding of the Commission 
should also be viewed in the light of the fact that several 
bills are pending in the Congress regarding the St. Law¬ 
rence project. 3 All of them would, if passed, provide for 
United States participation in the seaway. 

Petitioner is aware that the Commission’s findings, if 
supported by substantial evidence, are conclusive. The 
substantiality of evidence must take into account, however, 
whatever there is that fairly detracts from their weight. 
The Court cannot fail to take cognizance of the unorthodox 
liberties which responsible Government officials have taken 
in expressing their view’s as to how the proceeding before 
the Commission should be resolved. 4 While the sincerity 

1 See Hearings before the Senate Subcommittee of the Committee on Foreign 
Eolations on S. 589, etc., 83rd Cong., 1st Sess., pp. 68-71. 

2 Ibid., p. 503. 

3 For example, H. J. Res. 2; H. J. Res. 3; H. J. Res. 4; S. J. Res. 45; 
H. J. Res. 9S; H. J. Res. 104; S. 589; H. R. 3319; S. 1065; H. R. 3799, all 
introduced in the 83rd Congress, first session. 

4 See 99 Cong. Rec. 2914; 99 Cong. Rec. 4009; Hearings before the Senate 
Subcommittee of the Committee on Foreign Relations on S. 589, etc., 83rd 
Cong., 1st Sess., pp. 464-477, 484-485, 487-488. Not least important among 
these expressions is the statement of the President himself. On May 8, 1953, 
prior to the issuance of the Examiner’s report, the President issued a public 
statement in which he said that “he favored the development of the United 
States share of St. Lawrence power under the authority of New York State 
and that he hoped for an early favorable decision by the Federal Power Com¬ 
mission”. (Id. at 485). 
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and integrity of these officials are not questioned, it is re¬ 
spectfully submitted that such importuning by persons un¬ 
familiar with the record evidence or the legal issues being 
raised, had no place in a situation where an application 
before the Commission was being strongly contested on 
legal, as well as policy, grounds. 

B. The project is not in the public interest. 

In the Commission’s 1950 decision (No. 203) refusing to 
grant the Power Authority’s application, it concluded that: 

“Bv means of tolls from the seawav and revenues 

w » 

from the power facilities, or revenues from the power 
facilities alone, the project is completely self-liquidat¬ 
ing. After repayment of the investment made by the 
United States Government in the project, the natural 
resources of the St. Lawrence River will remain a 
potential source of national revenue at the will of Con¬ 
gress for the indefinite future.” (A. 56) 

If the project in 1950 was not in the public interest be¬ 
cause of the lack of such features as described in the above 
quotation from the Commission’s 1950 decision, we fail to 
see how the Commission can avoid arriving at the same con¬ 
clusion today. The fact of the matter is that the water 
resources involved in the proposed project are not being 
developed by the United States itself; they are not being 
developed by the United States itself for both navigation 
and power; there will be no tolls to the United States from 
the seaway because, as matters now stand, Canada is to 
build the seaway itself on its side of the border; there will 
be no revenues to the United States from the power facili¬ 
ties: and the natural resources of the St. Lawrence River 
will not remain a potential source of national revenue at 
the will of Congress for the indefinite future. Indeed, in a 
letter from the President of the United States to the Chair¬ 
man of the Commission in April 1953, the President ad¬ 
vised the Commission that the National Security Council 
considers it advisable that the United States participate in 
the seaway. 99 Cong. Rec. 4009. 
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Moreover, as indicated by the Commission’s Order deny¬ 
ing Petitioner’s Motion for Reconsideration (A. 257-258), 
the evidence presented by Petitioner in the consolidated 
proceedings was not considered by it in connection with 
Project No. 2000. That evidence shows that the proposed 
project annually will displace the equivalent of 2,622,400 
tons of coal and 464,965 man days of work (A. 318-319); 
and that once a mine is closed down and flooded, it is for¬ 
ever lost as a source of coal for the future (A. 321). The 
record also shows that mines are not particularly vulner¬ 
able to hostile air attack while hydroelectric power projects 
are vulnerable to such attacks (A. 322). 

The Commission, however, in its Opinion No. 255, made 
no mention of these facts. It made no effort to compare 
these disadvantages to the Petitioner and to the nation, 
with the alleged advantages to the potential consumers in 
the proposed project service area. Indeed, such a com¬ 
parison would have shown that the loss in revenue to the 
coal industry, the miners and the railroads more than off¬ 
sets the alleged annual savings from the use of hydroelec¬ 
tric power. Those savings have been estimated to be ap¬ 
proximately $15,590,000 annually. (Tr. of Rec. 3874). How¬ 
ever, the displacement of 2,622,400 tons of coal at an aver¬ 
age f.o.b. mine price of $5.10 a ton (A. 317) and the loss of 
railroad revenue from hauling that amount of coal at an 
average freight rate of $4.69 a ton (A. 321), amounts to 
over $25 Mj million. Accordingly, the net loss in revenue 
which would result to the nation’s economy would be about 
$10 million a year. Thus, its finding that the project will be 
in the public interest was made without regard to the effect 
on Petitioner and others, and without weighing the respec¬ 
tive advantages and disadvantages. 

It is recognized that courts of review are reluctant to 
overturn findings of administrative agencies. However, 
here is a clear case of findings made on the basis of only 
part of the evidence which was introduced. The findings 
based on a disregard of uncontroverted record evidence 
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cannot be said to be supported by substantial evidence. 1 
(See Section 313 (b) of Federal Power Act and 10 (e) of 
the Administrative Procedure Act.) 2 

vm. 

THE OPINION AND ORDER OF THE COMMISSION DO NOT 
COMPLY WITH SECTION 1.30 (g) OF ITS GENERAL RULES 
OF PRACTICE AND PROCEDURE. NOR WITH SECTION 
8 (b) OF THE ADMINISTRATION PROCEDURE ACT. 

Section 1.30 (g) of the Commission’s General Rules of 
Practice and Procedure provides in pertinent part, as fol¬ 
lows: 


“All decisions shall include a statement of (1) find¬ 
ings and conclusions, as well as the reasons or basis 
therefor, upon all the material issues of fact, law, or 
discretion presented on the record, and (2) the appro¬ 
priate rule, order, sanction, relief, or denial thereof.” 

On page 24 of the Examiner’s decision (A. 115) are listed 
the contentions of this Petitioner. All these contentions 
raise substantial and material issues of fact, law, and dis¬ 
cretion. These issues were argued in detail in our brief 
filed with the Commission on February 20, 1953. Not only 
do the Commission’s Rules require the Examiner to rule 
on these issues, but he is required to state his reasons and 
basis therefor. However, the Examiner failed completely 
to rule on the first issue presented by this Petitioner; he 
misstated the second issue, and so his discussion of it was 
necessarily irrelevant; he ruled on the third issue without 

1 See Universal Camera Corp. v. National Labor Relations Board, 340 U. S. 
474 (1951). 

2 See also Border Pipe Line Co. v. Federal Power Commission , 84 App. D. C. 
142, 171 F. 2d 149, 150-151 (1948), and Automatic Canteen Co. v. Federal 
Trade Commission, 346 U. S. 61, 81 (1953), wherein the Court said: “While 
this Court ought scrupulously to abstain from requiring of the Commission 
particularization in its findings so exacting as to make this court in effect a 
court of review on the facts, it is no less important, since we are charged 
with the duty of reviewing the correctness of the standards which the Com¬ 
mission applies and the essential fairness of the mode by which it reaches its 
conclusions, that the Commission do not shelter behind uncritical generalities 
or such looseness of expression as to make it essentially impossible for us to 
determine what really lay behind the conclusions which we are to review.” 
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discussing it or meeting the substantial questions raised 
in connection therewith; he ruled on the fourth issue with¬ 
out giving any reasons or the basis for his ruling; and 
he completely avoided discussing the fifth issue (A. 135- 
185). While the Examiner stated on page 51 of his deci¬ 
sion (A. 123) that Petitioner’s “claims” have been “here¬ 
tofore discussed and disposed of”, a reading of the Ex¬ 
aminer’s decision will show conclusively that this statement 
is in error and that he failed completely to give this Peti¬ 
tioner the benefit of his reasoning. Thus, Petitioner was 
deprived of the opportunity, contemplated in the Commis¬ 
sion’s Rules, to challenge the Examiner’s rationale. 

This failure to comply with its Rules was called to the 
Commission’s attention in Petitioner’s Exceptions to the 
Examiner’s Intermediate Decision (A. 135-187). However, 
the failure to comply with its rules was not rectified by the 
Commission. Thus, the Commission neither mentioned nor 
discussed several of Petitioner’s issues of law, nor did it 
mention or consider Petitioner’s evidence. 

Not only did the Commission violate Section 1.30 (g) of 
its own Rules, but it also violated Section 8 (b) of the Ad¬ 
ministrative Procedure Act. That section provides: 

“. . . All decisions (including initial, recommended, 
or tentative decisions) shall become part of the record 
and include a statement of (1) findings and conclusions, 
as well as the reasons or basis therefor, upon all the 
material issues of fact, law, or discretion presented 
on the record; and (2) the appropriate rule, order, 
sanction, relief, or denial thereof.” 

Even prior to the enactment of the Administrative Pro¬ 
cedure Act, the Supreme Court, in Phelps Dodge Corp. v. 
National Labor Relations Board , 313 U. S. 177, 197 (1941) 
stated that: 

“The administrative process will best be vindicated 
by clarity in its exercise. Since Congress has defined 
the authority of the Board * * *, it will avoid needless 
litigation and make for effective and expeditious en- 
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forcement of the Board’s order to require the Board 
to disclose the basis of its order.” 1 

The former Attorney General of the United States, at p. 
86 of the Attorney General's Manual on the Administrative 
Procedure Act (1947), stated in connection with Section 
8 (b) of the Administrative Procedure Act: 

“Since all decisions, whether made by the agency or 
by a subordinate officer, become part of the record, the 
requirement of the first quoted sentence will be satis¬ 
fied if such decisions in some way indicate the ruling 
of the agency or such officer upon each requested find¬ 
ing or conclusion or exception presented to the agency 
or to such officer. The purpose of this requirement is 
‘to preclude later controversy as to what the agency 
had done’.” 

The Committee Report dealing with Section 8 (b) of 
Administrative Procedure Act includes the following state¬ 
ment: 

“The requirement that the agency must state the 
basis for its findings and conclusions means that such 
findings and conclusions must be sufficiently related 
to the record as to advise the parties of their record 
basis. * • * 

“Findings and conclusions must include all the 
relevant issues presented by the record in the light of 
the law involved. * * * It should also be noted that the 
relevant issues extend to matters of administrative 
discretion as well as of law and fact. This is impor¬ 
tant because agencies often determine whether thev 
have power to act rather than whether their discretion 
should be exercised or how it should be exercised. 
Furthermore, without a disclosure of the basis for the 
exercise of, or failure to exercise discretion, the par¬ 
ties are unable to determine what other or additional 
facts they might offer by way of rehearing or recon¬ 
sideration of decisions.” 2 

l Cf. Saqinaw Broadcasting Company v. Federal Communications Commis¬ 
sion, 64 App. D. O. 308, 96 F. 2d 554 (1938). 

- Senate Report 752, 79th Cong., 1st Sess., pp. 24-25. 
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From the foregoing, it is apparent that the intention of 
Section 8 (b) of the Administrative Procedure Act was to 
insure that parties and reviewing courts would be advised 
of the factual and legal bases upon 'which the agency’s deci¬ 
sion was based. 1 As previously indicated, the Commission’s 
decision here under review whollv fails so to advise this Pe- 

V 

titioner or this Court. Moreover, as previously pointed out, 
the Commission did not consider Petitioner’s evidence in 
arriving at its decision in Project No. 2000; it did not "weigh 
the advantages of the project as against the disadvantages 
to be suffered bv Petitioner and others. Indeed, nowhere 
in its decision in Project No. 2000 is there the slightest 
reference to Petitioner or to its evidence. In fact, the Com¬ 
mission admits that it did not even consider this Petition¬ 
er’s evidence. Nor does the mere statement in the Commis¬ 
sion’s order of September 4, 1953, denying Petitioner’s 
request for rehearing, that consideration was given to Pe¬ 
titioner’s evidence (A. 58), cure the prejudicial error com¬ 
mitted by the Commission. Such a self-serving finding, 
without the slightest reference to Petitioner’s evidence, 
coming after a statement that it did not even regard our 
evidence as being in the case, cannot cure the failure of 
the Commission to make the findings required by its own 
rules and the Administrative Procedure Act. 

The failure to comply with its own rules and with the 
Administrative Procedure Act, together with the impor¬ 
tuning by the aforementioned Government officials for a 
quick decision favorable to the Power Authority, deprived 
Petition of the fair hearing to which it is entitled under 
the “due process” clause of the Constitution, the Commis¬ 
sion’s rules and the Administrative Procedure Act. 

This failure on the part of the Commission, even assum¬ 
ing arguendo that its decision is upheld on the other ques¬ 
tions raised herein, would require a remand of the decision 
to effect compliance with the mandate of the law. 


l Attorney General's Manual, supra, p. 86. 
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CONCLUSION. 

For the reasons set forth in this brief, Petitioner respect¬ 
fully prays this Court to vacate, set aside and rescind the 
order of the Federal Power Commission complained of 
herein. 

Kespectfully submitted, 


Walter Freedman, 

Arnold Levy, 

Jack Werner, 

Attorneys for Petitioner. 

Of Counsel: 


Freedman & Levy, 

829 Washington Bldg., 
Washington 5, D. C. 
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STATEMENT OF QUESTION PRESENTED. 

The Petition for Review filed in this case raises the 
question of whether the Federal Power Commission ex¬ 
ceeded its statutory jurisdiction in granting a license to 
the Power Authority of the State of New York to construct 
and operate hydro-electric generating works in the Ameri¬ 
can portion of the International Rapids Section of the St. 
Lawrence River. 
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COUNTERSTATEMENT OF THE CASE. 

The Petitioner intervened in Project No. 2000 before the 
Federal Power Commission in opposition to the applica¬ 
tion of the Power Authority of the State of New York. 


2 


The primary objection and the primary interest of the 
Petitioner to and in the proceeding was the alleged fact 
that the Project, if licensed, would generate by hydraulic 
power very large amounts of electricity which would have 
the effect of “displacing 2,622,400 tons of coal and 464,965 
man days of work annually” (App. 27). The Petitioner 
further contends that, “The loss of such a large market 
and the loss of the right to participate in the natural and 
regular growth of this market will force the closing of some 
existing mines, and render valueless much of the large 
capital expenditures which have been made in improving 
the mines for anticipated production” (App. 27). 

This Intervenor placed uncontradicted evidence in the 
record of the hearings that electric power in the St. Law¬ 
rence Valley is now costly and in short supply and that the 
inhabitants are most desirous to see the project built so 
as to alleviate that situation and to attract new industry 
and population to the area. 

Testimony was placed in the record that since 1950 the 
discovery and development of the Laborador-Quebec iron 
ore body has proceeded very rapidly and that the best way 
to get that ore to the blast furnaces of the Middle West 
would be through the navigation works which Canada has 
assured the United States it will build in conjunction with 
the power project, if United States’ construction of the In¬ 
ternational Rapids section of the seaway is not authorized 
by Congress. 

This Intervenor also placed in evidence testimony proving 
that, after the Federal Power Commission’s Opinion No. 
203 was issued in this Project in December 1950, the Project 
was held up, so that Congress could be given a chance 
to enact Federal legislation for the development of St. 
Lawrence power. The testimony was uncontradicted that 
a most strenuous effort was made to persuade Congress to 
accept the Federal development plan, but that Congress 
did not see fit to do so. 
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The Petitioner raised legal objections to issuance of the 
license, based largely on alleged lack of jurisdiction in 
the Federal Power Commission. 

In spite of the opposition of the Petitioner, the Com¬ 
mission issued the license applied for by the Power 
Authority. 

The Petitioner’s motion for rehearing was denied, and 
it thereafter filed the instant petition for review by this 
Court. 

STATUTES AND TREATIES. 

This Intervenor believes that the Petitioner will cite all 
relevant statutes and treaties in the brief it will file on the 
same day this brief is filed. If there should be any omission 
from Petitioner’s brief that this Intervenor believes to be 
pertinent, such omission will be remedied in the answering 
brief of this Intervenor. 

SUMMARY OF ARGUMENT. 

1. The Petitioner has not shown that it will be damaged 
by the installation of the hydro-electric works involved in 
this project. 

2. Since the Petitioner has not shown any prospective 
damage, it is not a party aggrieved by the Commission’s 
licensing order and is, therefore, not entitled to prosecute 
its petition for review. 

3. There is a ready market for the power to be generated 
and industries eager to make use of the navigation facili¬ 
ties which are the dual aspects of the comprehensive plan 
for the development of the River. 

4. Reference of this matter to Congress would serve no 
purpose, other than delay, because Congress has recently 
refused to enact legislation which -would bring about Fed¬ 
eral Government development of the St. Lawrence River 
power. 
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5. This Intervenor adopts as its own arguments all 
statutory and constitutional arguments of the Respondent, 
Federal Power Commission and the Intervenor, Power 
Authority of the State of New York, contained in the 
joint brief filed by them, in response to the petition for 
review filed in this case and the two companion cases. This 
Intervenor urges these arguments and points of law upon 
this Court, in the same manner as though they were printed 
in this brief. 


ARGUMENT. 

Introduction. 

This Intervenor respectfully invites the attention of the 
Court to the Introduction to its Argument in the companion 
case, No. 11997, as being as fully applicable to this case as 
to that one. 

The Petitioner Has Not Shown That It Will Be Damaged by 
the Installation of the Hydro-Electric Works Involved in 
this Project. 

Although there is ample evidence in the record before this 
Court that the project works will generate vast amounts 
of hydro-electric power, there is nothing in the record to 
indicate that this power will displace any other power now 
being generated. The Petitioner argues that the harnessing 
of the St. Lawrence River will displace 2,622,400 tons of 
coal (App. 27), because the electric energy to be created 
would require that many tons of coal, if it were to be 
generated in steam-driven, rather than water-driven, 
turbines. 

The fallacy of the Petitioner’s argument is revealed by 
the record. The evidence was that not only will the vast 
block of power from the project works be readily absorbed 
in the predictable market of the future, but also additional 
steam plants will be needed to satisfy the prospective 
demand. (R. Ex. H, 106, p. 30) 
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Thus, the true motivation of the Petitioner’s argument 
appears. The Petitioner seeks to prevent hydro-electric 
development of the St. Lawrence River, in the hope that, 
as the power needs of the area become more acute, the 
inhabitants of the area will be forced to build even more 
steam plants to satisfy their power requirements. The 
Petitioner has no concern with the fact that the production 
of steam-electric power will be vastly more expensive than 
hydro-electric power, because the Petitioner only wants 
to sell the coal which it hopes the steam plants may be per¬ 
suaded to burn. In view of this obvious motivation it is 
ironical to note the evidence in the record, introduced by 
the Petitioner’s own witness, to the effect that the Peti¬ 
tioner will probably not be able to persuade steam plants 
to buy much coal for their fuel, because oil can be burned 
cheaper than coal. (App. 327) 

The contention of this Intervenor is that abundant cheap 
hydro-electric power in the St. Lawrence Valley will attract 
industry and population in such numbers that all business 
interests, including those selling competitive fuels, will 
benefit by the development. 

The Lack of Evidence of Damage to the Petitioner Prevents 
Its Being An Aggrieved Party Entitled To Prosecute Thi3 
Petition for Review. 

The record does not support the Petitioner’s claim to 
be an “aggrieved party,” as demonstrated in the section 
of this brief next above, and therefore the Petitioner is 
not entitled to prosecute this petition for review. The 
Petitioner has been unable to show that the Commission’s 
order will result in direct or immediate injury to its mem¬ 
bership or to the public. The most it can show is a “ tenuous 
likelihood” of a possible increase in competition. How¬ 
ever, the Petitioner’s members are not the consumers of 
a product which is the subject of the order nor are they 
competitors in the same field of business as the applicant. 
All that the Petitioner can show is that it is one of several 



6 


possible suppliers of the raw material, fuel, for the product 
of the applicant, electric energy. Applicable judicial deci¬ 
sions do not classify the Petitioner as an “aggrieved party” 
under those circumstances, within the meaning of that 
phrase as used in Section 313 of the Federal Power Act. 
U.S. Cane Sugar, etc. v. McNutt, 138 F. 2d 116, (C.C.A. 2nd) 
discussed with approval in National Coal Assn. v. F.P.C., 89 
U.S. App. D.C., 191 F. 2d 462. 

There Is a Ready Market for the Power To Be Generated and 
Industries Eager To Use Navigation Facilities. 

The testimony of Mayor Robert P. McDonald, of Ogdens- 
burg, New York (App. 286-7-8), leaves no doubt but that, 
because of the scarcity and high cost of power in the St. 
Lawrence Valley now, the people of the area will welcome 
the construction of the project works and sincerely believe 
that the availability of this major block of low-cost power 
will raise the entire economic level of the area, by attracting 
new industry and new population to the St. Lawrence 
Valley. 

The other half of the basic plan, which the Canadians 
are ready and willing to proceed with alone if our country 
does not see fit to join them, is the improvement of the 
navigation facilities to permit ships drawing up to 27 
feet of water to move between the Great Lakes and the 
Ocean (App. 203). This feature of the plan is becoming 
increasingly important to our country as the depletion of 
our domestic iron ore reserves continues, and requires the 
importation of foreign ores in greater and greater quan¬ 
tities to satisfy our present and future needs. The witness, 
Earl M. Richards, an expert on these matters, by virtue 
of his position as Vice President of Republic Steel Corpora¬ 
tion in charge of Planning and Research, gave a clear, 
concise picture of the importance and immediacy of this 
problem. (App. 288-293) With organizations such as the 
one he represents eager for the use of improved navigation 
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facilities in the St. Lawrence River, the importance of this 
phase of the project plan is worthy of the consideration of 
the Federal Power Commission in its determination of 
the plan best adopted for the comprehensive development 
of this water resource. 

Reference Back to Congress Again Would Be an Unnecessary 

and Unwarranted Delay. 

One of the most persistent arguments the Petitioner 
made to the Commission in opposition to the license appli¬ 
cation was that the problem of the development of the St. 
Lawrence River power potential should again be referred 
back to Congress. Although that Argument does not appear 
specifically in the petition for review filed by this Petitioner, 
it may well be anticipated that it will appear in the Peti¬ 
tioner’s brief and oral argument. Specification of Error 
“ J” indicates that the argument will be made. 

In order to refute the Petitioner’s argument that Con¬ 
gress has not had a sufficient opportunity to consider 
Federal Government development of the power potential 
of the St. Lawrence River, this Intervenor called to the 
witness stand N. R. Danielian, who testified that, as this 
Intervenor’s Executive Vice President, he was thoroughly 
familiar with the nature and extent of the effort made to 
persuade Congress to undertake the work covered by the 
license issued to the Power Authority of the State of New 
York. His testimony was uncontradicted that beginning in 
January, 1951, the House Public Works Committee held 
hearings for a total of thirty-two days and held many exec¬ 
utive sessions on one bill. On another they held hearings for 
three more days. Approximately 200 witnesses appeared 
and testified, but the Committee did not vote out either bill. 
The Senate Committee heard eighty witnesses in five days 
of hearings and voted the bill out, but without recommenda¬ 
tion. After several days of debate on the floor, the Senate 
recommitted the legislation back to the Committee (App. 
293-6). 


In the face of such sustained efforts by the proponents 
of the legislation and of such exhaustive consideration of it 
by the Congress, the futility of referring this matter back 
to Congress again at this time is so clear that efforts to 
force such a reference can only be interpreted as efforts to 
kill the project. (App. 293-6) 

This Intervenor Adopts the Arguments on Constitutional and 
Statutory Questions That Appear in the Joint Brief of the 
Federal Power Commission and the Power Authority of 
the State of New York. 

Throughout the proceedings upon the amended applica¬ 
tion of the Power Authority of the State of New York, 
this Intervenor has given its unqualified support to the 
position of the applicant. It continues to do so during these 
proceedings to review the order of the Commission granting 
the license to the Power Authority. 

This Intervenor is in full accord with the contentions 
of the Respondent and the Intervenor, Power Authority, 
that the entire proceedings now under review by this Court 
comply with every requirement of the Constitution of the 
United States, the Federal Power Act, the Administrative 
Practices Act, the Boundary Waters Treaty of 1909, the 
New York State Power Authority Act, and the Procedural 
Rules of the Federal Power Commission. Therefore, there 
would seem to be no need to burden the record of this 
proceeding with duplication of the arguments fully pre¬ 
sented in the joint brief of the Respondent and the Inter¬ 
venor, Power Authority. 

Accordingly, this Intervenor adopts as its own arguments 
all arguments of the Respondent and the Intervenor, Power 
Authority, on constitutional and statutory questions raised 
by the petitions for review filed in this case and in the 
companion case, No. 11,997. 

This Intervenor urges these arguments and points of 
law upon this Court, in the same manner as though they 
were printed in this brief. 
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CONCLUSION. 

This Intervenor, Great Lakes-St. Lawrence Association, 
respectfully submits that this Court should deny all of the 
prayers for relief in the Petition for Review filed in this 
case, except that calling for review of the order entered in 
Project No. 2000, because there are no errors of law in 
said order. 

Respectfully submitted, 

Murray Preston, 

901 Hibbs Building, 
Washington 5, D. C., 

Attorney for Great Lakes- 
St. Lawrence Association, 
Intervenor. 
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be reconsidered; and that upon such reconsideration and 
rehearing the decision of this Court of January 29, 1954, 
be reversed and modified. 

Petitioner requests this rehearing en banc because the 
Court has, in contradistinction to its usual practice, failed 
to consider and discuss basic constitutional questions which 
press for solution in this case. For example, the Court in 
its opinion mentions the Compact Clause issue, but does 
not discuss the scope of this clause or its impact on this 
case; the Court avoids a consideration of the role of the 
executive agreement of June 30, 1952, even though a simi¬ 
lar agreement has already been ruled invalid by the Court 
of Appeals for the Fourth Circuit (U. S. v. Capps, 204 F. 
2d 655 (1953)), and the issue was thought to be sufficiently 
important to warrant the Supreme Court to grant certio¬ 
rari; and the Court has failed to explore the nature and 
extent of the Congressional grant involved in the Bound¬ 
ary Waters Treaty of 1909, even though that treaty was 
relied upon by the Commission to support its order here 
under review. 

An adequate discharge by the Court of its reviewing 
responsibilities requires a careful consideration and a 
thoughtful disposition of these issues. 

JURISDICTION 

Rule 26 of the Rules of this Court, as amended, provides 
for the filing of Petitions for Rehearing within 15 days 
after judgment or decision. This Petition is timely filed 
under that rule. The request for a rehearing en banc is 
based upon the provisions of Section 46 of the Judicial 
Code. 62 Stat. 869, 28 U.S.C.A. §46 (c). 
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GROUNDS FOR PETITION 

I 

In answer to this Petitioner’s contention that the Fed¬ 
eral Power Act does not confer upon the Commission 
authority to license the United States portion of an indi¬ 
visible international hydroelectric development, the Court 
replies that Section 4 (e) of the Federal Power Act 
authorizes the Commission to license facilities (or “project 
works” as they are described in the Act) and therefore a 
complete “project” need not be presented for licensing. 
The Court goes on to say, therefore, that while the facili¬ 
ties presented for licensing by the New York Power 
Authority do not constitute a “project”, they do constitute 
licensable facilities because they at least are “miscel¬ 
laneous structures”, as that phrase is used in Section 3 
(11) of the Act. Recognizing that this process of reason¬ 
ing leads it to a conclusion which reflects a broader inter¬ 
pretation of the Act than the Commission has itself ever 
given it in its 33-year history, the Court states that the 
question “is not whether it [the Commission] may refuse 
but whether it must” refuse to license part of a project. 

This Petitioner can find nothing in the Act that provides 
that it is a matter of discretion with the Commission 
whether it will license part of a project or require that the 
entire project be presented to it for licensing. There are 
no criteria to be found in the Act or anywhere else delin¬ 
eating the circumstances under which such discretion, if it 
exists, is to be exercised. The stubborn and undeniable 
fact is that the Commission has repeatedly maintained that 
the Act requires that complete projects be under license. 
In the Matter of Wisconsin-Michigan Power Company, 3 
FPC 449, 456-457 (1943). See also Order of the Commis¬ 
sion in Project No. 969, 5 FPC 789, 790 (1946); Order of 
the Commission in Project Nos. 1914 and 1920, 5 FPC 790, 
791 (1946); In the Matter of Pacific Gas and Electric Co., 
2 FPC 300, 309-310 (1940); Cf. In the Matter of Pacific Gas 
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and Electric Company, 2 FPC 392, 397 (1941); In the 
Matter of Pacific Gas and Electric Company, 2 FPC 516, 
526 (1941). 

This Petitioner has never overlooked the fact that Sec¬ 
tion 4 (e) of the Act provides for the licensing of the 
physical structures of a project. Petitioner conceded that. 
(See page 5 of supplemental reply brief of Petitioner.) 
But Petitioner resolutely contends that the facilities which 
are licensable under the Act must be capable of producing 
power by themselves or in conjunction with other facilities 
under government license. This, the Court, in its opinion, 
completely overlooked. Indeed, no reference by word or 
citation is made to those numerous provisions of the Act 
which specifically provide and refer to the production and 
utilization of power. Petitioner respectfully requests the 
Court to restudv the analysis of the Act, which is set forth 
under Part I of Petitioner’s supplemental reply brief. 
Petitioner is confident that upon such restudy the Court 
will inescapably conclude that while facilities—yes, even 
miscellaneous structures—are licensable under the Act, 
they are licensable only where they are capable, either 
alone or together with other facilities subject to govern¬ 
mental jurisdiction, of producing power. Here, the facili¬ 
ties presented for licensing by the New York Power 
Authority will not, in and of themselves or in conjunction 
with any other facilities within the ambit of the Commis¬ 
sion’s jurisdiction, produce power (A. 262). 

It is the Court’s failure to recognize this important and 
basic statutory requirement which has led it to an im¬ 
proper result. 

The Court, at page 6 of its opinion, seeks to test the 
validity of its conclusion by assuming a case in which one 
private concern seeks to build a whole project across an 
international stream, only part of which, of course, would 
be in the United States. “Surely”, says the Court, “an 
agency of the United States could issue the license for the 
structures in United States territory”. Not so. Congress 
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could have delegated such authority to an agency had it 
elected to do so, but the legislative history makes it abun¬ 
dantly clear that it did not do so in the Federal Power Act. 
(See pp. 39-42 of Petitioner’s main brief.) Not only these 
legislative declarations, but the entire framework of the 
Act makes it clear that it was not designed to apply to such 
an international project. (See pp. 42-46 of Petitioner’s 
main brief.) 

n 

The Court also erred in failing to come to grips with the 
legal deficiency that stems from the fact that the Commis¬ 
sion has here sought to license one member of a joint 
venture 1 —consisting of the Power Authority and the 
Ontario Commission—even though the other member is 
beyond the realm of its jurisdiction. As pointed out in 
this Petitioner’s main brief (at pp. 28-31) and its reply 
brief (pp. 9-11), it is clear that this joint venture, consist¬ 
ing, as it does, of a foreign entity, is not eligible to hold 
a license under the citizenship provisions of Section 4 (e) 
of the Federal Power Act. This ineligibility persists even 
if the Court were warranted in its conclusion that the 
Federal Power Act gives to the Commission authority to 
license inoperable parts of complete projects. 

m 

To support its conclusion that the Commission has 
authority to license part of the international project in¬ 
volved herein and to recapture it, the Court places heavy 
reliance upon a proviso contained in an Act approved 
August 15, 1953 (P. L. 278, 83rd Cong., 1st Sess.). The 
Court’s heavy reliance upon this language is unwarranted. 

i The facilities to be constructed by the Ontario Commission are indis¬ 
pensable to the operation of the complete project. Without those facilities, 
no power can be produced by the facilities licensed to the Power Authority 
(A. 262). 
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Even the Respondent never sought to draw from these 
casual words as much support for the Commission’s action 
as did this Court. The Court has read into these amend¬ 
atory words a significance which the sponsors of the 
legislation expressly said was not intended. 

The Act of August 15, 1953, amended Section 14 of the 
Federal Power Act by making the recapture provisions of 
that section inapplicable to State and municipally-owned 
projects. After the hill was reported out by the Commit¬ 
tee of the Congress, a floor amendment was adopted pro¬ 
viding that the recapture clause should remain applicable 
to “any license issued for a hydro-electric development in 
the International Rapids section of the St. Lawrence 
River”. This, the Court says (at p. 4), shows that Con¬ 
gress had in mind the Power Commission license here 
under consideration which had been issued July 15, and 
indicates further that the Congress thought the licensed 
facilities could be recaptured (at pp. 8 and 11). In this 
way, it is submitted, the Court reads more into Public Law 
278 than the Congress ever intended. 

When S. 2094 (which later, with amendments, became 
P.L. No. 278) came up for consideration on the floor of the 
Senate, the first session of the 83rd Congress was 
approaching adjournment. The bill passed the Senate 
without amendment, but when it reached the House, it 
came up for consideration on the call of the calendar. Also 
scheduled to be called up was the so-called W'iley-Dondero 
Bill, w T hich provides for the creation of a St. Lawrence Sea- 
wmy Development Corporation for the purpose of develop¬ 
ing the St. Lawrence seaway and pow r er project, and winch 
w’ould in itself provide sufficient legislative grant for the 
international development of the type here involved. This 
w^as, of course, a controversial matter and the sponsors of 
S. 2094 were anxious to get their bill approved without pro¬ 
voking the controversy which has regularly attended any 
legislation affecting the St. Lawrence. The way to do this 
w’as simply to exclude the applicability of S. 2094 to the 
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St. Lawrence project. This is all that the proviso was in¬ 
tended to accomplish. Thus, when the bill came up for 
consideration in the House, the following colloquy took 
place (99 Cong. Rec. 11191): 

“Mr. Heseltox: I wish the gentlemen would discuss 
briefly the so-called St. Lawrence River waterway 
amendment. I might say at this time that that never 
came up before the subcommittee and nobody ever 
dreamed up the idea that it would affect the St. Law¬ 
rence River waterway. 

“Mr. Harris. There are so many proposals dealing 
with the St. Lawrence River that someone brought up 
the question and the amendment merely exempts the 
St. Lawrence River from the provisions of this exemp¬ 
tion. That is all there is to it.” 

The use by Representative Harris of the words “so 
many proposals dealing with the St. Lawrence River” is 
revealing. He was thinking of the various bills introduced 
in the 1st Session of the 83rd Congress dealing with the 
St. Lawrence, 1 rather than the license issued by the Com¬ 
mission. Indeed, nowhere in the legislative history of the 
bill is there to be found a single reference to the license 
issued by the Commission on July 15 or to the question of 
the jurisdiction of the Commission to license part of an 
international power project. 

In light of this legislative history, the Court is most un¬ 
warranted in reading into P. L. 278 Congressional sanction 
for the project involved here. 

IV 

On page 6 of its opinion, the Court seeks to answer this 
Petitioner’s contention that an agreement between the 
Power Authority and the Ontario Commission, looking to 
the joint construction, operation and maintenance of the 
international project involved herein, was violative of the 

1 For a list of those bills, see p. 79, fn. 3, of Petitioner’s main brief. 
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Compact Clause of the Constitution. The Court answers 
that it has not been shown that the State of New York, or 
its agency, the Power Authority, has made or intends to 
make any agreement with Canada. “Rather’’, the Court 
continues, “the Government of the United States and the 
Government of Canada each submitted an application to 
the International Joint Commission”. Then the Court 
adds: “Through such actions and otherwise”—presum¬ 
ably meaning the Exchange of Notes of June 30, 1952— 
“the international arrangements involved in the project 
were perfected, and thereafter the applications were con¬ 
sidered and approved by that Commission.” 

In the first place, the Court’s attention is directed to the 
fact that the Power Authority had completed arrange¬ 
ments with Canada for the joint construction, operation, 
and maintenance of the project as early as 1948 when the 
Power Authority filed its initial application with the Fed¬ 
eral Power Commission. The Chairman of the Power 
Authority, himself, testified that the 1952-1953 hearings 
before the Commission were merely “a continuation of the 
1948 hearings, and reaffirms our original agreement” (Tr. 
of Rec. 1761). The arrangements to which he was referring 
were the arrangements with the Ontario Commission. (See 
Petitioner’s supplemental reply brief, pp. 7-10). The 
arrangements between the Power Authority and the 
Ontario Commission for this joint undertaking is clearly 
and unmistakenly the type of agreement which comes 
within the purview of the Compact Clause. Holmes v. 
Jennison, 14 Pet. 540, 572 (1840). 

In the second place, the perfecting of international 
arrangements through executive agreements made in the 
absence of constitutional or legislative authority does not 
insulate states from the mandate of the Compact Clause. 
Yet, that is what the Court’s language seems to sanction. 
Surely, circumvention of the constitutional prohibitions 
contained in the Compact Clause is not to be achieved by 
the device of having the federal government execute 
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necessary arrangements with foreign powers in which a 
state is in fact the beneficiary. In giving its blessing to 
this kind of an arrangement, the Court is opening a vast 
avenue of escape from the prohibitions of the Compact 
Clause. The Court’s decision on this issue represents a 
wide departure from heretofore established law, and this 
Petitioner most earnestly urges the Court particularly to 
reconsider this portion of its opinion. 

V 

Also of important constitutional significance in this case 
is the fact that underlying the application of the Power Au¬ 
thority involved herein, is the Exchange of Notes of June 
30, 1952, between the Canadian and United States Govern¬ 
ments. It was pursuant to that executive agreement that 
the two Governments filed their concurrent and comple¬ 
mentary applications with the International Joint Com¬ 
mission. It was that executive agreement which put the 
wheels in motion that finally led to the issuance of the 
Federal Power Commission license here under review. That 
executive agreement, however, is invalid. Cf. United States 
v. Capps, 204 F. 2d 655 (4th Cir. 1953), cert, granted No¬ 
vember 16, 1953. The Chief Executive has no inherent— 
and here no statutory—authority to enter into an executive 
agreement involving interstate and foreign commerce. Ac¬ 
cordingly, Commission action based on that agreement must 
fall. (See pp. 48-53 of Petitioner’s main brief.) 

In this connection, it is to be observed that nowhere in 
the Court’s opinion is any direct reference made to the 
executive agreement of June 30, 1952. On page 7 of the 
opinion there appears language which may have been in¬ 
tended to dispose of this question, i.e.: “That antecedent 
or concomitant arrangements for the order here challenged 
were international in character and so were managed by 
other means, based on treaty, presents no defect in the 
validity of the licensing authority for local structures.” 
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Petitioner is unable to determine whether that language 
is intended as a holding that the executive agreement of 
June 30,1952, was a valid exercise of the executive power. 
If that was, in fact, the intent, and if the decision of this 
Court is not modified on reconsideration, it is respectfully 
urged that such intent be indicated by clarifying language 
so that if the Supreme Court is called upon to review this 
Court’s decision, it may be adequately informed as to the 
intended scope of this language. 

VI 

The Court, on page 7 of its decision, observes that Peti¬ 
tioner raised the question of whether the International 
Joint Commission had jurisdiction to act upon the joint 
application of the two governments. The Court did not 
pass on the question, however, on the ground that no review 
was being sought of the Order of Approval of the Inter¬ 
national Joint Commission. It is true that no review of 
the Order of Approval of the International Joint Com¬ 
mission was sought by this Petitioner. However, Peti¬ 
tioner did seek a determination from this Court as to 
whether, in the Boundary Waters Treaty of 1909, the Con¬ 
gress can be said to have afforded legislative sanction for 
the type of development involved here. That question, it 
is submitted, must be passed upon by this Court. It must 
be passed upon because the Order of Approval of the 
International Joint Commission is relied upon and incorpo¬ 
rated into the order and license issued by the Federal 
Power Commission. (See A. 194-195; 197). To investigate 
into and resolve the scope of the legislative assignment con¬ 
tained in the 1909 treaty is, in the posture of this case, the 
very staple of the judicial function. 


vn 

Throughout this proceeding, Petitioner has pointed out 
the adverse impact of the proposed project upon Petition- 


er’s members. (See Petitioner’s main brief, pp. 80-82). This, 
however, was not considered by the Commission in arriving 
at its conclusion to issue a license to the applicant in Proj¬ 
ect No. 2000, and the Court has failed to investigate into 
wrhether or not the Commission’s conclusion that this proj¬ 
ect is in the public interest, arrived at without considera¬ 
tion of this important evidence, can be supported. Nowhere 
is it indicated that the Court considered the immense fi¬ 
nancial and economic hurt that the project, which it sanc¬ 
tions, will thrust upon the economy of a large segment of 
a basic industry. By its silence, the Court leaves undis¬ 
turbed the error of the Commission in summarily dis¬ 
regarding the interests of the central Pennsylvania coal 
industry. 

vm 

Petitioner respectfully requests the Court to reconsider 
its single sentence conclusion that it “finds no violation of 
the requirements of the Administrative Procedure Act”. 
Surely, the Court will want to indicate how it reached that 
conclusion, particularly in light of the detailed listing of 
instances in which the provisions of the Administrative 
Procedure Act have been violated by the Commission in 
this proceeding. (See Petitioner’s main brief at pp. 82-85). 

CONCLUSION 

The case at bar involves important and far reaching 
questions of statutory construction and questions of con¬ 
stitutional law’ w’hich touch the very nerve center of our 
form of Government. These are inescapably linked to the 
determinations involved in this case, and they have been 
extensively briefed by counsel for Petitioner and counsel 
for Respondents. 

In its opinion here—particularly in reference to the Com¬ 
pact Clause of the Constitution—the Court has given sanc¬ 
tion to a circumvention of a most important Constitutional 
requirement through the medium of an executive agree- 
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ment which itself lacked constitutional or statutory authori¬ 
zation. If the language in this Court’s opinion is to be given 
general application, then a serious inroad has been made 
into what has been thought to be an immutable principle of 
our constitutional government. 

It is disturbing to find that the Court has avoided any dis¬ 
cussion of the invalidity of the Executive Agreement of 
June 30, 1952, which stands as the foundation for the en¬ 
tire proceeding and which contains the reciprocal commit¬ 
ments. That the permissible scope of executive agreements, 
absent Congressional authority, is an important issue need 
hardly at this particular time be labored; that it stands at 
the threshold of our delicate balance-of-power form of gov¬ 
ernment is certain; that the Court should not have come to 
grips with it and given us the benefits of its reasoning on 
this matter is unfortunate. So too is the Court’s failure 
to canvass the scope of the Congressional grant contained 
in the 1909 treaty, though this very issue was put into 
the case by the Commission. 

In these circumstances, it is only fitting that this case 
be reheard by the Court en banc, so that the views of all 
members of this Court may be brought to bear on these 
constitutional questions. We are confidant that, upon recon¬ 
sideration, the full Court will reverse and modify the 
Court’s decision dated January 29,1954. 


Walter Freedman 
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I 

PETITIONER HAS STANDING AS A 'TARTY AGGRIEVED" TO 
OBTAIN REVIEW BY THIS COURT OF THE COMMISSION'S 
ORDER. 

Though the Federal Power Commission had taken the 
position that this Petitioner’s evidence was not received by 
the Examiner for the purposes of the proceeding in Project 
No. 2000, Respondent does not now seek to support this 
position. 1 In the introductory part of its argument, Re¬ 
spondent does, however, still raise the question as to 
whether or not this Petitioner is a “party aggrieved” and 
thereby entitled to invoke the provisions of Section 313 (b) 
of the Federal Power Act. In contrast with the firm posi¬ 
tion which the Commission has heretofore taken in this 
matter, Respondent in its present brief is less certain of 
this position. It says only that there is some “doubt” about 
this Petitioner’s right to have the Power Commission’s 
order reviewed because (1) Petitioner has not sustained 
the burden of showing the precise plant or plants which 
will convert from steam generated power to hydroelectric 
power, and (2) Petitioner “has not proved its assertion that 
each kilowatt of electric energy generated on the St. 
Lawrence will automatically displace an equivalent amount 
of coal as fuel” (Respondent’s brief at p. 26). 2 

In answer to the first suggestion, only this need be said: 

Naturally one cannot show any immediate displacement of 
coal. The proposed hydroelectric energy will at the very 

1 Respondent now recognizes that the evidence was received for 
the purpose of Project No. 2000 and argues only that Petitioner 
has not been injured by the fact that the findings on that evidence 
were made in the Commission’s Opinion No. 256 on Project No. 
2121. It now contends that the only relief to which this error 
would entitle Petitioner would be a remand, which it self-servingly 
suggests would be an “obvious waste of time”. (Respondent’s brief 
at p. 50) 

2 All references to “Respondent’s brief” are intended to apply 
to the “Joint Brief of Respondent and Intervenor, Power Authority 
of the State of New York.” 
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best not even be available until 1960. Petitioner does not 
know which plant or plants in the proposed service area 
will convert to hydro power when it becomes available, nor 
does Petitioner know which mine or mines in central Penn¬ 
sylvania will be most severely affected. All we know is 
that if and when the proposed hydro project does go into 
operation there will be less coal burned in the service area 
than otherwise. This, even the Power Authority admits 
(A. 371-2). Moreover, Respondent’s own argument shows 
economic injury to Petitioner. Thus, at p. 12 of its brief, 
it asserts that the project “will provide cheap power, cost¬ 
ing far less than steam generated power.” If this be so, 
is it reasonably to be contemplated that customers will con¬ 
tinue to use coal to produce power if they have available 
allegedly cheaper hydro power? 

In answer to the second suggestion, we point out that it 
is the introduction of a new and novel test of “aggrieve- 
ment” which is advanced by Respondent, without citation 
of authority. We are not required, under existing law, to 
show that each kilowatt of hydro-produced energy will re¬ 
place an equivalent amount of coal-produced energy. If 
the cases of Federal Communications Commission v. Sand¬ 
ers Bros. Radio Station, 309 U. S. 470 (1940); Scripps- 
Howard Radio, Inc. v. Federal Communications Commis¬ 
sion, 316 U. S. 4 (1942); Associated Industries v. Iches, 134 
F. 2d 694 (2nd Cir. 1943), teach us anything it is this: One 
likely to be financially injured through increased competi¬ 
tion resulting from an order of an administrative agency 
is a “party aggrieved” and entitled as such to a review, not¬ 
withstanding that the very statute pursuant to which he 
obtains the review confers upon him no property right 
which gives him any kind of immunity from competition. 
That the introduction of new hydro-produced power will be 
a major competitor for coal-produced energy cannot be 
disputed. The very purpose of erecting a hydro-plant is 
to displace coal as a source of energy, otherwise a hydro 
plant would never be built. The initial cost of building a 



hydro plant of a given capacity is far greater than the 
cost of building a steam plant of the same capacity. The 
saving—if any—is in the fact that in the hydro plant, power 
is developed from available water supplies and thereby 
eliminates the need for purchasing coal. How then can 
Respondent seriously contend that the erection of this pro¬ 
posed mammoth hydroelectric development will not visit 
economic injury on the bituminous coal producers who sell 
58% of their output in the area to be served by the project? 

The Respondent’s attempt to cast doubt upon this Peti¬ 
tioner’s status as a “party aggrieved” is labored and futile. 

n 

THE COMMISSION WAS NOT GIVEN JURISDICTION TO LI¬ 
CENSE ONLY A PART OF A MAJOR HYDROELECTRIC 
PROJECT WHERE THE OTHER AND INDISPENSABLE PART 
THERE OF IS TO BE LOCATED BEYOND THE BORDERS OF 
THE UNITED STATES. 

At the outset it should be noted that the Respondent 
admits that the part of the proposed project to be located 
in the United States “would be effectively operated only if 
corresponding facilities are constructed on the Canadian 
side to insure full development” (Respondent’s brief at 
p. 28). Respondent argues, however, that the Commission 
has authority to license less than a complete major project, 
and that such authority is made clear by the language of 
the Act and the legislative history thereof. 

As regards the language of the Act, Respondent does not 
—as indeed it could not—point to a single provision in the 
Act which provides for the licensing of half a dam, half 
a powerhouse, or even half of a project to be located in 
half of a navigable river. All Respondent contributes to 
the learning on this issue is a quotation from Foley Bros. 
v. Filar do, 336 U.S. 281, 285 (1949) (Respondent’s brief at 
p. 37), to the effect “that legislation of Congress, unless 
a contrary intent appears, is meant to apply only within 
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the territorial jurisdiction of the United States”. Peti¬ 
tioner does not quarrel with this rule of law. But it does 
quarrel with Respondent’s following statement that “com¬ 
plete project” means half of a project where the other half 
lies outside of the United States. Congress did not in the 
Power Act provide for that type of a situation because it 
expected that any such international project would nec¬ 
essarily be effectuated through the means of a treaty (See 
56 Cong. Rec. 9769; 59 Cong. Rec. 1486). Except for minor 
part projects provided for in Section 10 (i) of the Act, the 
precise and meaningful language of the Act makes clear 
that, in the absence of valid licenses issued prior to the 
Federal Power Act (See Section 23 (b) of Act), the Com¬ 
mission can grant licenses only for complete projects. 1 Sec. 
10 (a) and Sec. 3 (11) of the Power Act. 

Respondent contends (p. 35 of its brief) that the passage 
of Public Law 278, 83rd Cong., 1st Sess. (67 Stat. 587) indi¬ 
cates a present Congressional view that the Federal Power 
Act applies to the very project here in issue. It does no 
such thing. Public Law 278 exempts certain state and 
municipal licensees from the provisions of Section 14 and 
4 (b) of the Act, but does not extend the exemption to any 
“hydroelectric development in the International Rapids 
section of the St. Lawrence River. ’ ’ The Respondent argues 
that since Congress had knowledge that the Power Author¬ 
ity was the only public applicant for a license in the St. 
Lawrence, the passage of Public Law 278 indicates an 
understanding that the Commission had jurisdiction to 
grant the license in question. No such conclusion is war¬ 
ranted. The bill came up for consideration in the closing 
days of the 1st session of the 83rd Congress. It came up 
for consideration on the “call of the calendar”. Also sched¬ 
uled to be called up later was S. 2150 (the so-called Wiley 
Bill), which provides for the creation of a St. Lawrence 
Seaway Development Corporation for the purpose of de- 


1 Of course, where a project is already under license, an addition 
thereto—say, for example, a reservoir—can be separately licensed. 
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veloping the St. Lawrence seaway and power project, and 
which further grants authority for licensing by the Federal 
Power Commission of any agency of the State of New York, 
or other entity, to construct the power project. Thus, Con¬ 
gress, in the passage of Public Law 278 desired to retain 
for the Government the right of recapture of the power 
development, in the event of the passage of the Wiley Bill. 
This is particularly meaningful because in the Congress 
there are many, who though advocating a power develop¬ 
ment in the St. Lawrence, are in favor of a federal rather 
than a state or private development. In order to obtain 
passage of what is now Public Law 278, the managers of 
the bill had to agree to the insertion of language that would 
not forever give to the State of New York the proprietor¬ 
ship of the St. Lawrence power project even if S. 2150 were 
to be enacted into law. 

As regards the legislative history of the Federal Power 
Act, it is to be noted that Respondent goes to great efforts 
in an endeavor to show that Congress wanted to give the 
Commission jurisdiction to license projects in boundary 
streams. Such jurisdiction is conceded by Petitioner in its 
brief (p. 31); it was conceded in Petitioner’s Proposed 
Findings (p. 7); it was conceded in Petitioner’s Excep¬ 
tions to the Examiner’s decision (A. 140). Petitioner em¬ 
phatically disagrees with Respondent, however, in its con¬ 
tention that the legislative history indicates that Congress 
intended to give the Commission authority to license the 
United States’ part of a shore-to-shore international hydro¬ 
electric development. 

The fact of the matter is that the debates in Congress 
on H. R. 3184, 66th Cong., 2d Sess., the bill which sub¬ 
sequently became the Federal Water Power Act of 1920, 
indicate that what Congress had in mind were complete 
projects located on the United States’ side of the boundary. 
Efforts to read into those Congressional debates prior to 
1920 an intention to give the Commission authority to li¬ 
cense a shore-to-shore development in the St. Lawrence, 
or even the United States part of such a development, are 
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completely futile (See 56 Cong. Bee. 9769; 59 Cong. Bee. 
1486). The first serious suggestion that it was feasible to 
have a shore-to-shore development across the wide expanse 
of the St. Lawrence was made in December 1921 when the 
I.J.C. issued its Beport in its Docket No. 17. 

Interestingly enough, Bespondent concedes (p. 33 of its 
brief) that during “the course of this debate the Senators 
manifested their recognition of the fact that any develop¬ 
ment of the St. Lawrence Biver by New York would require 
international arrangements.” From here, the Bespondent 
hops—skips—and jumps to the undocumented conclusion 
(p. 33) that “this cooperation with Canada would take the 
form of submission for approval to the International Joint 
Commission * # Congress was aware of the existence 
of the Boundary "Waters Treaty of 1909 when the Water 
Power Act was being debated. Yet, not a single reference 
to that treaty, or to the I.J.C. created thereunder, as fur¬ 
nishing the vehicle to make “international arrangements”, 
was made during the debates on the bill. On the contrary, 
the remarks of Senator Wadsworth (59 Cong. Bee. 1486) 
and Congressman Dempsey (56 Cong. Bee. 9769) indicate 
a clear anticipation that a new treaty would be required 
in order to effectuate an international power development 
(Petitioner’s brief at pp. 40-41). 

Bespondent seeks to support its notion that the Act 
authorizes the licensing of inoperable parts of projects, 
by relying on what is said in its brief to be the Commission’s 
administrative practice. Apart from the fact that adminis¬ 
trative practice at variance with the terms of the law is 
ineffective to confer authority, 1 none of the seven cases cited 

1 See Pacific Power & Light Co. v. Federal Power Commission, 
87 App. D.C. 261, 184 F. 2d 272, 274-275 (1950); Border Line Pipe 
Co. v. Federal Power Commission, 84 App. D.C. 142, 171 F. 2d 
149, 151-152 (1948). 
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on page 38 of Respondent’s brief is authority for the prop¬ 
osition advanced by Respondent. 1 

Cases 1 and 2: Projects Nos. 338 and 2103 are “minor 
part” licenses and enjoy the exemption of Section 10(i) 
of the Act. Obviously, these cases are not pertinent 
here. 

Case 3: Project No. 95 did involve a license for less 
than a complete project but that is because the other 
parts of the project were under license issued by the 
Secretary of Agriculture on May 12, 1918, pursuant 
to an Act of Congress of July 26, 1866 (14 Stat. 251). 
Section 23(b) of the Act makes clear that projects au¬ 
thorized by permits granted prior to June 10, 1920, 
could continue to be operated without license from the 
Federal Power Commission. 

Case 4: In Project No. 10S, the Commission issued a 
license for only a reservoir. Application was made to 
the Commission only because part of the reservoir was 
to be located on tribal and public lands. It was alleged 
that the river on which the power plants were located 
downstream was non-navigable. Subsequently, the 
power plant served by the licensed reservoir was 
licensed in Project No. 1982. 

Case 5: The license in Project No. 1352 did not include 
the main Lake Almanor Reservoir. But that is because 
the reservoir was covered by a license in project No. 
616. Thus, the complete project is and was all under 
license. 

Case 6: According to the Respondent, Projects Nos. 
67,120,2017 and 96, involve cases where some facilities 
were licensed and others were not. Respondent again 
fails to point out, however, that the facilities not under 
Federal Power Commission licenses were covered by 
a permit issued by the Secretary of Agriculture on 
June 22, 1917, under the Act of February 15, 1901 (31 


1 As to Respondent’s argument (on p. 39 of its brief) that the 
use of the phrase, ‘ * covered in whole or in part by the license ’ in 
Section 14 of the Act, shows that licenses can be issued for parts of 
a project, it need only be observed that a project can be covered by 
more than one license. 
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Stat. 790), and thus also governed by the provisions 
of Section 23(b) of the Act. 

Case 7: The license issued for Project No. 553 was 
a license for a complete project. The power house and 
dam in that project were both located in the United 
States. The reservoir, except for a small part thereof 
which backed up into Canada, was also located within 
the United States. 

It is respectfully submitted that the position taken by 
Respondent in its brief herein is directly contrary to the 
position which it has consistently taken in recent years 
(see cases cited on pp. 32-33 of Petitioner’s brief). It is not 
a matter of discretion 1 by the Commission as to whether it 
will license part of a complete project or require the entire 
project to be presented for licensing. The Commission did 
not speak in terms of discretion when it said: 

“It is clear that the operation of the several plants 
and facilities hereinabove discussed indicate the essen¬ 
tiality of each as part of a comprehensive plan of 
stream development and integrated operation. The 
relationship between such plants and reservoirs is 
obvious and requires , as we have previously held, that 
all elements be considered as a whole. * * * We be¬ 
lieve, therefore, that under the most favorable inter¬ 
pretation of the pertinent provisions of the Act, a 
license is required for the operation of the compre¬ 
hensive project.” 2 (Italics supplied.) 

m 

THE PROPOSED INTERNATIONAL PROJECT INVOLVES A 
"JOINT VENTURE" BETWEEN THE POWER AUTHORITY 
AND THE ONTARIO COMMISSION. 

Respondent contends that there “is clearly no joint ven¬ 
ture or partnership in a legal sense” between the Power 
Authority and the Ontario Commission (p. 36 of Respond- 

1 See p. 39 of Respondent’s brief. 

2 In the Matter of Wisconsin-Michigan Power Company, 3 FPC 
449, 456-457 (1943). 
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ent’s brief). It bases this contention on the assertion that 
there is no common management and no sharing of profits 
or losses. Apart from the fact that it is not necessary to 
have common management and profit sharing arrange¬ 
ments, in order to have a “joint venture” (Petitioner’s 
brief, p. 29), Respondent overlooks the fact that the Power 
Authority and the Ontario Commission, as far back as 1948, 
had agreed that the “power produced at the proposed 
project by the natural flow of the river will be divided 
equally between the applicant and the Hydro-Electric 
Power Commission of Ontario” (A. 34). In addition, they 
are to share equally the costs of construction, operation and 
maintenance (A. 368-369). Respondent also overlooks the 
fact that the Governments of Canada and the United States, 
as well as the I.J.C. and the Power Authority, have con¬ 
stantly referred to the project as a “joint” undertaking. 
Thus, the application of the United States to the I.J.C. 
states (all italics supplied): 

“This Application requests approval of the construc¬ 
tions of certain works, jointly by entities to be desig¬ 
nated by the respective governments, * * * ” (A. 76) 

The Government of Canada, in its Petition to Intervene 
in Project No. 2000 states: 

“ * * * The project must, in view of the geographical 
facts of the situation, be a joint, bi-national venture. 
* * * ” (A. 95) 

Counsel for the Canadian Government stated at the 
hearing: 

“ * • * In the first place, we will establish that in 
this joint venture requiring action in Canada as well 
as in the United States, all steps that are necessary to 
insure that the Canadian part of the project can and 
will be proceeded with * # * have all been taken. * * 

(A. 267) 
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The in its order of approval, refers to the 

“construction, maintenance and operation jointly by 
the Hydro-Electric Power Commission of Ontario and 
an entity to be designated by the Government of the 
United States of America * # * (A. 359) 

The Power Authority, in its application to the Federal 
Power Commission, alleges that it 

“ jointly with the Hydro-Electric Power Commission 
of Ontario * * * proposes to construct certain works 
* * (A. 34) 1 

In apparent recognition that if, in fact, a joint venture 
■with the Ontario Commission is involved, a license cannot 
be issued by virtue of the citizenship provisions of Section 
4(e) of the Act, the Respondent attempts to deny that 
which everyone connected with the project has uniformly 
admitted to be a fact. 


IV 

THE COMPACT CLAUSE OF THE CONSTITUTION PROHIBITS 
THE ISSUANCE OF A LICENSE TO THE POWER AUTHOR¬ 
ITY FOR THE PROPOSED INTERNATIONAL HYDROELEC¬ 
TRIC DEVELOPMENT WITHOUT THE CONSENT OF THE 
CONGRESS. 

Respondent contends (p. 52 of its brief) that no violation 
of the Compact Clause is involved herein for three reasons: 
(1) That no agreement with a foreign government is in¬ 
volved, or is necessary, in the construction and operation 
of the project by the Power Authority; (2) That if an 
agreement is involved, it is not the type of agreement fall¬ 
ing within the prohibition of the Compact Clause; and (3) 
That Congress has authorized such agreements under the 
Boundary Waters Treaty of 1909 and the Federal Power 
Act. 


1 To the same effect see statement of Mr. Mundell, counsel for 
the Government of Canada. A. 306. 





A. The Power Authority Has Entered Into the Type of Agreement 
Prohibited by the Compact Clause of the Constitution. 

Respondent would have this Court believe that the pro¬ 
posed mammoth international project can be constructed, 
maintained and operated jointly by the Power Authority 
and the Ontario Commission without the necessity of those 
two entities entering into any agreement. We fail to under¬ 
stand how Respondent can take such a position in view 
of the flat assertion by the former Chairman of the Power 
Authority that “The Power Authority of the State of New 
York and the Hydro Electric Power Commission of Ontario 
have for years cooperated with each other, and with agen¬ 
cies in the Federal and Dominion governments, in perfect¬ 
ing the plans for the development of the International 
Rapids Section which are before you.” (Trans, of Rec. in 
No. 10,972, p. 88). The present Chairman of the Power 
Authority testified that the: 

“Present arrangement for completing the power proj¬ 
ect is no different than that proposed by the Power 
Authority in its 1948 application, in which the costs 
of substantially the same features of the project were 
then also to be divided equally by the Ontario Hydro 
and the Power Authority of New York. This hearing 
is a continuation of the 1948 proceeding, and reaffirms 
our original arrangements”. (Trans, of Rec. 1761) 
(Italics supplied). 

The mere fact that the Ontario Commission has agreed 
jointly to construct, maintain and operate the proposed 
project with the Power Authority, and the Power Authority 
has in turn agreed to operate the project with the Ontario 
Commission, itself constitutes the agreement or compact 
prohibited by the Compact Clause of the Constitution. As 
pointed out in the case of Holmes v. Jennison, 14 Pet. 540, 
572 (1840) the prohibition of the Compact Clause applies to 

“Every agreement, written or verbal, formal or in¬ 
formal, positive or implied, by the mutual under¬ 
standing of the parties.” 
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Thus, the reliance by the Respondent upon its finding that: 

“The creation of these two boards [referring to the 
Joint Board of Engineers and the Board of Control 
provided for by the I.J.C. in its order of approval] 
would remove any necessity for an agreement between 
the constructing and operating entities in the two 
countries in any formal sense ” (A. 195), 

is misplaced. While there may not be a formal contract 
entered into by the Power Authority and the Ontario Com¬ 
mission, it is clear that no such formal contract is necessary 
in order that a “compact” be within the meaning of The 
Compact Clause of the Constitution. See Safe Harbor 
Water Power Cory. v. Federal Power Commission 124 F. 
2d 800, 808 (3rd Cir. 1941), cert. den. 316 U. S. 663. 

In this connection, it should be noted that in the Report 
of the St. Lawrence Development Commission , submitted to 
the Governor and Legislature of New York, January 15, 
1931, it is recommended (p. 10) that: 

# * • 

“D. An agreement with the appropriate authorities in 
Canada be sought, covering the engineering 
phases of the project, together with such changes 
in these engineering plans as may seem advisable. 

“E. Plans for the co-operative development of the 
power be worked out with the appropriate au¬ 
thorities in Canada .’’ 

Shortly after the submission of this report, the New York 
Power Authority Act was passed and provision made in 
Section 1005 (2) for just such agreements.. Events since 
the passage of the Act prove that the advice was heeded 
and negotiations were had with the Ontario Commission 
(A. 42). 

Respondent cites the case of St. Catherine’s v. H. E. P. 
Comm. 1 D. L. R. 409 (1930), as authority for the proposi¬ 
tion that the Ontario Commission is not a political subdi¬ 
vision of Canada. One wonders whether this contention is 
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seriously advanced. The cited case involved an interpreta¬ 
tion of a Canadian statute on the question of the liability 
of the Government of Canada for securities issued by the 
Ontario Commission. The case held that the Ontario Com¬ 
mission could not be regarded as a government “depart¬ 
ment’ ’ under a Canadian statute which extended the guar¬ 
antee of the Government of Canada to securities issued by 
“departments” of that government. The case did not hold 
that the Ontario Commission was a private corporation; 
nor did it hold that the Ontario Commission was not a 
public agency of the Province of Ontario. As a matter of 
fact, the Ontario Commission’s bonds are now guaranteed 
by the Province of Ontario (A. 286). Moreover, the Re¬ 
spondent itself, in its Opinion No. 203 on the initial appli¬ 
cation of the Power Authority for a license, found that the 
Ontario Commission was an “agency of the Province of 
Ontario, Canada” (A. 51). The Power Authority itself in 
its brief in Power Authority, etc. v. Federal Power Com¬ 
mission, No. 10,972 (D. C. Cir. 1951) at p. 4 described the 
Ontario Commission as “a public agency created by the 
Province of Ontario.” Reference to the Ontario Commis¬ 
sion’s Enabling Act (R. S. 0. 1950, Chapter 281) reveals 
that the members of the Ontario Commission are appointed 
by the Lieutenant Governor of Canada; it possesses the 
right of eminent domain; it cannot be sued without the 
permission of the Attorney General, etc. It is clothed with 
all the customary powers and rights of a governmental in¬ 
strumentality. In summary, the Ontario Commission is an 
entity of the Province of Ontario, 1 much in the same manner 
as the Power Authority is a corporate instrumentality of 
the State of New York. 


1 To the same effect see A. 42, 195, 267, 306 and 354. 
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B. The Agreement Between the Power Authority and the Ontario 
Commission Is of the Type Failing Within the Prohibition 
of the Compact Clause. 

Respondent contends that the present case is not a situa¬ 
tion where a state body is undertaking to negotiate “an 
individual agreement with a foreign power on a subject 
where it has no Federal authorization.” It contends that 
“any agreement would be merely ancillary or incidental to 
the accomplishment of a project sponsored by the United 
States government under the authority of the Boundary 
Waters Treaty of 1909, and pursuant to the terms of the 
Federal Power Act” (pp. 56-57 of Respondent’s brief). 
Respondent’s contention is completely without merit. No¬ 
where in the Boundary Waters Treaty of 1909 is there any 
indication that Congress intended to give the Executive 
branch of the Government authority to enter into agree¬ 
ments with Canada providing for the construction and 
operation of an international power project. On the con¬ 
trary, Article XIII of the Treaty indicates exactly the 
contrary. Nor is the slightest indication to be found in 
the Federal Power Act that Congress intended to delegate 
either to the President or to the Federal Power Commission 
authority to consummate international arrangements for 
the joint development of power in the St. Lawrence River. 

Petitioner does not contend (as is indicated by Respond¬ 
ent on page 57 of its brief) that individual international 
arrangements are necessary with respect to each project in 
boundary waters. It recognizes that the Boundary Waters 
Treaty of 1909 does eliminate the necessity for individual 
international agreement in certain types of cases, i.e., where 
the obstruction is on one side of the boundary. Where, how¬ 
ever, the two governments agree to a joint undertaking for 
a shore-to-shore development, Petitioner contends that a 
treaty, or Congressional-Executive agreement, or reciprocal 
legislation is necessary. 

Respondent cites the case of Ex parte Tenner, 20 Cal. 
(2d) 670,128 P. (2d) 338 (1942), and Gulley v. Apple, 213 
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Ark. 350, 20 S.W. (2d) 514 (1948), to show that courts have 
upheld cooperative legislation in areas of national authority 
without the necessity of Congressional approval of each 
individual case. Those cases are not in point, for in both 
cases Congress authorized the compacts. 

Respondent also cites several cases (p. 57 of its brief) 
holding that the mere grant by separate states of similar 
charters to a corporation to build a bridge or other struc¬ 
ture across a boundary stream does not create an agreement 
or compact requiring the consent of Congress. Those cases 
are also not in point for the undertakings involved in those 
cases were not the undertakings of the states themselves, 
but the undertakings of private corporations. That is why 
no compact or agreement between the states were involved 
in those cases. Had, however, the states themselves entered 
into the agreements jointly to build the bridges involved 
in those cases, the Courts would have ruled these to be 
“compacts” or “agreements” requiring Congressional as¬ 
sent. See Henderson v. Delaware River Joint Toll Bridge 
Comm., 362 Pa. 475, 66 A. (2d) 843 (1949) cert. den. 338 
U. S. 850. 

The case of McHenry County v. Brady, 73 N. Dak. 59, 
163 N. W. 540 (1917), cited on page 59 of Respondent’s 
brief, is, like the other cases cited on page 58, distinguish¬ 
able from the case at bar in that that case did not involve a 
joint undertaking between the State of North Dakota and 
a Canadian municipality. The drainage project involved 
in that case was being undertaken by a North Dakota 
agency. It was a unilateral operation. The Canadian 
municipality involved merely gave its permission to the 
North Dakota agency to improve that part of the river 
located in Canada which was essential to the successful 
operation of the North Dakota drainage project. 

Quoting from the dictum in Virginia v. Tennessee, 148 
U.S. 503, 519 (1892), Respondent alleges that the prohibi¬ 
tion of the Compact Clause applies only to agreements 
which increase the political powers of the states, and there- 
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fore encroach upon the just supremacy of the federal gov¬ 
ernment. No encroachment, we are told, exists where the 
United States endorses the project. The short and simple 
answer to the Respondent's contention is that the prohibi¬ 
tion of the Compact Clause applies unless the consent of 
Congress is obtained. In this case, the Power Authority is 
carrying out a program which does not have the sanction 
of the Congress, but only that of the Executive. It is not 
for the Executive, however, to waive the constitutional re¬ 
quirements of the Compact Clause. 

Respondent has not cited, and Petitioner cannot find, a 
single adjudication in which a joint undertaking between 
two states was not held to be a compact or agreement re¬ 
quiring the consent of the Congress. Surely an undertaking 
between a state agency and an entity of a foreign power 
would be even more the kind of arrangement 'which would 
require Congressional assent, for the encroachment on the 
just supremacy of the Federal government is at its greatest 
in this type of situation. 

C. Congress Did Not Give Implied Approval to the Agreement 

Involved Herein. 

Respondent argues that even if a compact is involved, 
Congress impliedly gave its consent to such compacts in 
the Federal Power Act and the Boundary Waters Treaty of 
1909. No such consent was given. Indeed, the case of Safe 
Harbor Water Power Corp. v. Federal Power Commission, 
124 F. 2d 800, 808 (3rd Cir. 1941) indicates clearly that 
an agreement between two states for the construction and 
operation of a power project would be a compact within 
the meaning of the Compact Clause of the Constitution. 
The only consent given in the Federal Power Act to states 
to enter into compacts is contained in Section 20 of the 
Act. That section, however, relates only to agreements 
respecting rates and services. Moreover, as pointed out 
on page 65 of Petitioner's main brief, Congress could not 
have given implied consent in the Federal Power Act to 
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enter into compacts with foreign powers, inasmuch as for¬ 
eign entities, as distinguished from states, are not eligible 
to hold Commission licenses under the citizenship provi¬ 
sions of Section 4 (e) of the Act. 

V 

THE ACTION OF THE COMMISSION IN APPROVING THE 
APPLICATION OF THE POWER AUTHORITY IS UNLAWFUL 
BECAUSE IT IS PREDICATED UPON AN INVALID EXECU¬ 
TIVE AGREEMENT. 

Respondent plainly admits that its action was not based 
solely on the Federal Power Act. It disclaims, however, 
reliance on the Executive Agreement of June 30, 1952. 
Thus, on page 74 of its brief it states: 

‘ ‘ The Respondent’s position is that the license granted 
by the Federal Power Commission to the New York 
State Power Authority is authorized by the Federal 
Power Act, as well as by the order of the International 
Joint Commission pursuant to the Treaty of 1909, 
and that the authorization for the power project there¬ 
fore rests upon statute and treaty, and not upon any 
executive agreement. Such preliminary negotiations 
and accord as there transpired, for the purpose of 
preparing a submission to the International Joint 
Commission, were merged in the decision of that Com¬ 
mission and do not have any legal significance of their 
own.” 

Respondent attempts to minimize the role that the Execu¬ 
tive Agreement of June 30, 1952, plays in the case at issue 
by referring to that agreement as a “preliminary negotia¬ 
tion ”. The stubborn fact is, however, that the Exchange 
of Notes of June 30, 1952, was not a preliminary negotia¬ 
tion. The Notes constitute a completed executive agree¬ 
ment containing specific reciprocal commitments on the 
part of the Executive departments of both governments, 
including the undertaking to designate entities to join in 
the construction of the international project and the sharing 
of the costs. 
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Respondent conveniently attempts to overlook the fact 
that the entire project is born ont of this June 30, 1952 
Executive Agreement; that the amended application of the 
Power Authority is predicated upon this agreement (A. 64, 
65, 66, 67, 73, 84-86); and that the order of the Commission 
designating the Power Authority’s application for hearing 
(A. 87-88) specifically refers to the agreement as the pred¬ 
icate for the filing of the applications with the I.J.C. 
The undeniable fact is that the Exchange of Notes of 
June 30, 1952, constitutes an executive agreement entered 
into by the Executive branch of the Government with¬ 
out the prior or subsequent consent of the Congress. It is a 
clear encroachment by the Executive on the powers consti¬ 
tutionally conferred upon the Congress by the Commerce 
clause of the Constitution. See United States v. Capps, 204 
F. 2d 655, 658 (4th Cir. 1953), cert, granted November 16, 
1953. 

It is in connection with the agreement equally to share 
the costs that the nature of the June 30 agreement shows 
its true colors. Interestingly enough, the Respondent itself 
in its brief (top of p. 9), states without qualification that 
in the Notes exchanged on June 30, 1952, the two govern¬ 
ments agreed upon an allocation of costs, 1 but at page 75 
of the same brief, when this admission proves troublesome, 
Respondent seeks to shift the emphasis by saying that the 
“basic cost principles” were “defined” in the notes of 
June 30, 1952, and submitted to the I.J.C. for approval. 
This is surely semantics at its best! The truth is that the 
agreement to divide the cost of building and operating the 
project was first made in 1948, when a license was sought 
from the Federal Power Commission. At that time no ap¬ 
plication had been filed with the International Joint Com¬ 
mission (A. 48). The I.J.C., under the Boundary Waters 

1 See A. 85, where the Power Authority states in its amended 
application that by “the terms of the Exchange of Notes * • * the 
actual cost of the power project • • • shall be allocated equally 
between the power developing entities designated by the respective 
governments. • • • ” 
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Treaty, has no authority to allocate costs among applicants, 
and significantly, Respondent does not maintain that there 
is anything in the 1909 Treaty that gives the I.J.C. such 
authority. What actually happened is that in the Exchange 
of Notes of June 30, 1952, the governments agreed that 
they would ask the I.J.C. to sanction the cost allocation 
to which the Ontario Commission and the Power Authority 
had already agreed. In these circumstances, the Respond¬ 
ent cannot be heard to claim that it was the I.J.C. Order, 
and not the June 30, 1952 Exchange of Notes, that deter¬ 
mined the allocation of costs. 

VI 

IT IS APPROPRIATE IN THIS CASE FOR THE COURT TO 
EXAMINE INTO THE BOUNDARY WATERS TREATY OF 
1909 . 

In an endeavor to demonstrate advance legislative con¬ 
sent for the project, Respondent places heavy reliance on 
the Boundary Waters Treaty of 1909. Respondent seeks 
to distill such consent from the 1909 Treaty by arguing that 
it “eliminated the necessity for separate international 
treaties or agreements where matters involving boundary 
waters between the United States and Canada were con¬ 
cerned ” (Respondent’s brief at p. 62); and that “final juris¬ 
diction” over such matters “rests in an International Joint 
Commission created under that treaty” which “issued its 
Order of Approval for the proposed projects under date of 
October 29, 1952” (Respondent’s brief at p. 7). Though 
confidently relying on the “approval” of the International 
Joint Commission, 1 Respondent nevertheless seeks to deny 
to this Court an opportunity to appraise the nature and 
scope of the assignment entrusted by the Congress to the 
I.J.C., by contending that this Court lacks jurisdiction 

l “ * * * the power project is clearly authorized by the Power 
Act and Treaty of 1909 • • •” (Respondent’s brief, p. 18). Sim¬ 
ilar statements are made throughout Respondent’s brief, see, for 
example, pp. 59, 61 and 74. 
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to examine the determination of that tribunal (Respond¬ 
ent’s brief at p. 66). 

Petitioner wishes to make it abundantly clear that it is 
not requesting this Court to review or even examine the 
decision of the I.J.C. involved herein. The scope of this 
Petitioner’s argument in its main brief (pp. 53-60) was 
directed solely to the point that in its enactment of the 
1909 Treaty, Congress did not delegate to the I.J.C. au¬ 
thority to approve a shore-to-shore project agreed upon 
by the High Contracting Parties. Since the Respondent’s 
argument is necessarily predicated on the nature of the 
legislative assignment given by Congress to the I.J.C. in 
the 1909 Treaty, manifestly the scope of that assignment is 
a proper and justiciable issue before this Court. It “results 
as a necessary consequence of the duty imposed on the 
courts to respect and obey the stipulations of a treaty as 
the supreme law of the land that they are also charged with 
the duty of determining its meaning and effect, and this 
duty they must conscientiously and firmly perform, even 
though the construction they feel compelled to give to it 
should differ from that given to it by the executive branch 
of the government.” United States v. William Watts, 8 
Sawyer 370, 372 (D.C. Cal. 1882). To hold otherwise would 
be to deny to the courts their traditional function. 

The respondent’s further suggestion that the refusal of 
courts to interpret treaties involving “political questions” 
precludes this Court from inquiring into the nature of the 
Congressional assignment entrusted to the I. J. C. by the 
1909 Treaty, is without merit. This suggestion presupposes 
the existence of a political question in this case, although 
none exists. All issues arising under treaties do not in¬ 
volve “political questions” depriving courts of their recog¬ 
nized judicial powers. 1 

It is pointless to rely upon such cases as Hirota v. Mac 
Arthur, 338 U. S. 197 (1949); Z & F Assets Corp. v. Hull, 
311 U. S. 470 (1941); and other cases cited in Respondent’s 

1 See Kamuth v. United States, 279 U. S. 231, 236-7; The Sophie 
Rickmers, 45 F. 2d 413, 419 (S.D., N.Y., 1930); Willoughby, The 
Constitution of the United States, (2nd Ed. 1929) Yol. 3, Sec. 855. 
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brief (at p. 66). 1 In none of those cases was the Govern¬ 
ment relying on the terms of a treaty to supply a missing 
Constitutional requirement. 

The order under attack here is that of the Federal Power 
Commission; the issue is non-political; its effect and impact 
are purely domestic. It is the Respondent itself which has 

1 Since Petitioner does not seek to review the decision of the 
I.J.C., Respondent’s reliance on such cases as Hirota v. Mac Arthur, 
338 U.S. 197, and Z & F Assets Corp. v. Hull, 114 F. 2d 464 (72 
App. D.C. 234), affirmed 311 U.S. 470, is misplaced. In the Ilirota 
case, the majority of the Court in a per curiam opinion held that 
the courts of the United States had no power or authority to review 
the judgments of a military tribunal. In the Z & F case, the United 
States and Germany provided by treaty for the arbitration of cer¬ 
tain claims of American citizens against the German Government 
before a mixed claims commission. By a separate Congressional 
enactment, Congress established a Special Deposit Account drawn 
in part from German funds in the hands of the Alien Property 
Custodian. The Act further provided that the Secretary of State 
shall certify to the Secretary of the Treasury the awards of the 
Commission, and the latter was directed to pay each award so cer¬ 
tified. Reiving on the specific Congressional enactment, the Su¬ 
preme Court refused relief to a claimant seeking to enjoin the 
payment of an award since “under the statute the certificate of 
the Secretary of State must be deemed to be conclusive” (311 U.S. 
at 489). The majority of the Court went on to state that the ques¬ 
tion there presented was “simply one of the intent of Congress as 
disclosed by the Act” and that in “view of the statutory pro¬ 
visions” it had “no occasion to consider the circumstances in which 
an international agreement, or action thereunder, may be deemed 
to vest rights in private persons, or the scope of such rights in par¬ 
ticular cases” (311 U.S. at 489). Furthermore, in the Z & F case, 
a political controversy existed between Germany and the United 
States. See 311 U.S. at 492-3 and this Court’s reference to it at 114 
F. 2d at 473. 

In United States ex rel. Boynton v. Blaine, 139 U.S. 306 (1891), 
and Frelinghuysen v. Key, 110 U.S. 63 (1884), relied upon by Re¬ 
spondent (brief, p. 66), the Supreme Court refused equitable relief 
against executive officers of the Government under analagous stat¬ 
utes, relating to distribution of awards under an arbitration with 
Mexico. La Abra Silver Mining Co. v. United States, 175 U.S. 423 
(1899), relied upon by Respondent (brief, p. 66), involved the 
validity of a Congressional enactment which entrusted to the 
judiciary the validity of claims litigated before an international 
tribunal. 
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presented for resolution the scope of the 1909 treaty, for, 
in seeking to support its order, it rests upon the complete 
Congressional grant of authority, including the 1909 
treaty. 1 Having placed the treaty in issue, the Respondent 
cannot be allowed to rely on it, and at the same time to 
assert that this Court cannot look to it to determine whether 
the Respondent’s contentions based thereon are justified. 


CONCLUSION 

For the foregoing reasons, and those stated in Peti¬ 
tioner’s main brief, the order of the Federal Power Com¬ 
mission complained of herein should be vacated, set aside 
and rescinded. 

Respectfully submitted, 


Of Counsel: 

Freedman & Levy, 

829 Washington Bldg. 
Washington 5, D. C. 


Walter Freedman, 

Arnold Levy, 

Jack Werner, 

Attorneys for Petitioner 


1 See the Commission’s statement in its Opinion No. 255: “Con¬ 
gress through the Boundary Waters Treaty of 1909 and through 
the Federal Power Act, has provided the legal machinery whereby 
full authority for such construction and operation may be secured 
within the United States.” (A 197) (Italics supplied.) 
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ARGUMENT 

Study of the brief of the Central Pennsylvania Coal Pro¬ 
ducers’ Association makes it apparent that its argument as 
to its standing in this proceeding does not successfully over- 
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come or answer two cases cited by this Intervenor in its 
brief. 1 

Those two cases are: 

United States Cane Sugar Refiners’ Association v. 

McNutt, 138 F. 2d 116, and 
National Coal Association v. Federal Power Com¬ 
mission, 89 U.S. App. D.C. 135,191 F. 2d 462. 

Since the importance of these two cases does not seem to 
have been fully realized by the Petitioner, this answering 
brief will expand on its discussion of them and offer illus¬ 
trative examples of the points of law settled by them. 

U.S. Cane Sugar Refiners' Association v. McNutt. 

138 F. 2d 116 

This case was decided by the Circuit Court of Appeals of 
the Second Circuit on August 27, 1943, which was a little 
over six months after the same Court rendered its decision 
in Associated Industries of New York State, Inc. v. Ickes, 
134 F. 2d 694. 

The opinion of Judge Frank in the Associated Industries 
case was a scholarly treatment of the problem of who is a 
party “aggrieved” with standing to ask judicial review of 
administrative and quasi-judicial orders. The substance of 
the opinion -was that under the modern statutes the former 
criteria of “standing to sue” in equitable proceedings can 
no longer be safely relied upon. The statutes include their 
own criteria. Parties aggrieved under the statute include 
not only competitors of the organization which is the sub¬ 
ject or object of the order in question but also representa¬ 
tives of the consuming public. The Associated Industries 
case must now be considered a “leading case.” 

In the Cane Sugar case Judge Chase followed the reason¬ 
ing and directions of the opinion in the Associated Indus¬ 
tries case, but rendered a decision adverse to the petitioner. 
The respondent’s motion to dismiss was granted. The 


i Briefs on both sides were filed simultaneously, by special order of Court. 


3 


Court held that the U.S. Cane Sugar Refiners’ Association 
did not have standing to prosecute a petition for review of 
an order of the Federal Security Administrator permitting 
the use of certain sweetening substitutes for cane sugar in 
the canning of fruits. The opinion pointed out that the peti¬ 
tioner was not seeking to protect the interest of the con¬ 
suming public, nor was it in the position of a competitor of 
the fruit canners to whom the order applied. The peti¬ 
tioner was a supplier of one of the raw materials or ingre¬ 
dients of the canners’ product and, as such supplier, was 
in competition for the fruit canners’ business with all 
suppliers of sweeteners other than cane sugar. 

The Court pointed out that the petitioner’s allegations 
of damage resulting from the order indicated that there 
was no certainty or immediacy of the danger, but that, in 
fact, there was only a “tenuous likelihood” of injury at 
most. 

The Court held that the petitioner’s status as one of 
several possible competing suppliers of an ingredient of 
the fruit canners’ product was too remote, and that the 
justiciable likelihood of damage to the petitioner was too 
slight, to support the petitioner’s attempt to review the 
order. 

National Coal Association v. Federal Power Co mmissi on, 

89 U.S. App. D.C. 135, 191 F. 2d 462 

In deciding the above case this Court made a particularly 
close inspection of the Associated Industries case and the 
Cane Sugar case, supra. It said in part, (p. 465): 

“Nothing in United States Cane Sugar Refiners 
Ass’n v. McNutt, 2 Cir., 1943,138 F. 2d 116, runs coun¬ 
ter to what we have already said. That case merely 
emphasizes the importance of the requirement that, to 
qualify as a person ‘adversely affected’ by an admin¬ 
istrative order, a petitioner must show that such order 
results in direct and immediate injury to him. Peti¬ 
tioners there were sugar refiners seeking review of an 
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order of the Food and Drug Administration author¬ 
izing canners to use dextrose or corn sirup or both in 
combination with sugar without being required to so 
state on the label. It was argued that the order would 
result in diminished use of petitioner’s product, the 
more expensive sugar. The sugar refiners were not 
consumers of the regulated product, as was true in 
Associated Industries; nor were they competitors in 
the production and sale of it, as was true in Sanders 
and Scripps-Howard. They were merely suppliers of 
an ingredient used in the Manufacture of it. As such, 
they could point to no higher prices they would have 
to pay as a result of the order complained of or even, 
with any certainty, to loss of markets previously en¬ 
joyed. They could show* no immediate adverse effect 
of the order upon them but only a ‘tenuous likelihood’ 
that ‘the regulations will do away with the remote, 
speculative sales resistance of the public to the mar¬ 
keting of the canned fruits sweetened in some part 
with dextrose or corn sirup which might be present if 
the labels on the cans disclosed’ that these sweeteners 
had been added to the sugar. Such a remote possibility 
of injury was neither substantial, direct nor immediate 
and hence did not bring petitioners into sufficiently 
close relationship to the subject matter of the order 
to permit them to ‘vindicate the public interest.’ ” 

In the National Coal Association case, this Court 
stressed the clear evidence in the record that the petitioner 
therein would inevitably be injured because the order 
which was under review permitted the construction of a 
natural gas pipe line into the Oak Ridge atomic energy 
plant specifically to displace large quantities of coal pre¬ 
viously used as fuel. The Commission had issued the order 
over the vigorous protests of the coal interests. 

The Court recognized that the coal interests were in 
direct competition with the gas interests as fuel suppliers, 
and for that reason entitled to prosecute their petition for 
review. 


5 


The Case At Bar 

Like the petitioner in the Cane Sugar case, the Petitioner 
in the case at bar is the supplier of one of the raw mate¬ 
rials for the final product, in this case, electric power. 
The Petitioner is not, itself, in the power business. 

Electric power is produced in Northern New York State 
by tw’o industries, hydro-electric power and steam-electric 
power. To the extent that there is competition in the power 
field, that competition is between hydro and steam gener¬ 
ated power. The Petitioner, as a potential supplier of one 
of several competing fuels for steam generated power is 
not in competition with a hydro-electric producer such as 
the Power Authority in the sense required by the applica¬ 
ble decisions on this point. 

The Petitioner has not even attempted to show that it 
represents the interests of the consumers of electric power. 

Furthermore, this Intervenor, in its original brief in this 
case pointed out that the record indicates that the oper¬ 
ation of the hydro-electric plant of the licensee will not 
displace any steam generated power whatsoever; but, on 
the other hand, indicates additional steam plants will be 
needed besides the hydro plant to supply the power needs 
of the area in the predictable future. 

Supposititious Cases 

Two essentials are necessary for the generation of 
steam-electric powder, fuel and boiler-turbine machinery. 

Suppose, for instance, that instead of the Central Penn¬ 
sylvania Coal Producers’ Association, one of the com¬ 
panies manufacturing steam boilers and turbines had filed 
the petition for review’ in this case. Insofar as the requisite 
element of competition is concerned, that company would 
be in the same position as the Coal Producers’ Association 
is in this case. It would be objecting to the Commission’s 
action as one w’ho might be adversely affected as, and 
only as, a supplier of machinery to the steam electric 
utilities. Under the doctrine of the Cane Sugar case and 
the National Coal Association case, this Court would cer- 
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tainly hold that the boiler and turbine manufacturer was 
too remote from the Commission’s order to permit it to 
prosecute the petition for review. 

Turning to the National Coal Association case, an 
analogous situation would have occurred if, instead of the 
National Coal Association, one of the suppliers of mining 
machinery had been the petitioner. The Court would 
surely have recognized that a machinery supplier’s interest 
in those proceedings was too remote to permit it to main¬ 
tain a petition for review. Whereas the Association repre¬ 
senting the mine owners was a “party aggrieved”, an 
equipment supplier to the mine owners would certainly not 
have been under the doctrine of the Cane Sugar case and 
the reasoning of the National Coal Association case. 

Conclusion 

The Central Pennsylvania Coal Producers’ Association 
is not a “party aggrieved”, entitled to prosecute a petition 
for review of the Federal Power Commission’s license 
issued in Project No. 2000, because the Association does 
not represent consumers of the power to be produced and 
is not a competitor of the licensee in the electric utility in¬ 
dustry. The interests of the Petitioner is too remote, and 
the likelihood of damage to it is too tenuous, to permit it 
to prosecute this petition for review. 

Respectfully submitted, 

Murray Preston 
901 Hibbs Building 
Washington 5, D. C., 

Attorney for Great Lakes- 
St. Lawrence Association , 
Intervenor. 
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IN THE 


United States Court of Appeals 

For The District of Columbia Circuit 


No. 11,999 


Central Pennsylvania Coal Producers’ Association, 

Petitioner, 

v. 

Federal Power Commission, Respondent, 

and 

Great Lakes-St. Lawrence Association, 

Power Authority of the State of New York, 

Interveners. 


On Petition for Review of an Order of the 
Federal Power Commission 


SUPPLEMENTAL REPLY BRIEF FOR PETITIONER 

(In Accordance with Order of November 20, 1953) 


PRELIMINARY STATEMENT 

During the oral argument before this Court on December 
23,1953, certain matters arose which prompt this Petitioner 
to take advantage of the permission given by the Court’s 
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order of November 20,1953, and to file this brief to supple¬ 
ment the reply brief which 'was filed with the Court on 
December 21. 


I 

THE LICENSING AUTHORITY OF THE FEDERAL POWER 
COMMISSION UNDER THE FEDERAL POWER ACT 
DOES NOT EXTEND TO FACILITIES WHICH ARE 
INCAPABLE OF PRODUCING POWER. 

It has been this Petitioner’s firm position throughout 
this proceeding that the Federal Power Act does not grant 
to the Federal Power Commission authority to grant a li¬ 
cense for “half” of a power project which is not in and 
of itself capable of producing power and where the other 
and indispensable “half” is located outside the United 
States. 

The Respondent, at the oral argument, persisted in its 
effort to have this Court take isolated phrases and distort 
their meaning by making complex assumptions and drawing 
unorthodox deductions, and from these find an intent on 
the part of the Congress to give the Commission authori¬ 
ty to license “half” of an international hydroelectric de¬ 
velopment ; something which, incidentally, the Commission 
has never before done in its 33-year history. 

The Federal Power Act sets up an integral pattern of 
regulation over facilities which are within the ambit of 
its enforcement authority (Section 26 of the Act) and which 
are capable of producing power . A study of pertinent 
provisions of the Act reveals this— 

Section 23(b) of the Act provides that if it is de¬ 
sired to construct, operate or maintain any dam, water 
conduit, reservoir, power house or other incidental 
works in any navigable stream of the United States 
“for the purpose of developing electric power” a li¬ 
cense must be obtained from the Federal Power Com¬ 
mission. 


3 


Section 4(e) of the Act empowers the Commission to 
grant a license to appropriate persons 1 to construct, 
operate and maintain dams, water conduits, reservoirs, 
power houses, transmission lines or other project works 
“for the development, transmission, and utilization of 
power”. 

Section 10(a) of the Act authorizes the Commission 
to issue a license only where the “project” will in its 
judgment be best adapted to a comprehensive plan for 
“the improvement and utilization of waterpower de¬ 
velopment”. 

Section 3(11) defines “project” as a “complete unit 
of improvement or development” consisting of a power 
house, all water conduits, all dams, all reservoirs, all 
miscellaneous structures, and all water rights, etc. 
which are “necessary or appropriate in the mainte¬ 
nance and operation of such unit.” 

The facilities here presented for licensing by the New 
York Power Authority will not, however, produce power. 
General Wilbv, Chairman of the New York Power Author¬ 
ity, when the initial application was filed, has admitted that 
(A. 262). Nor does it require the special talents of an 
hydraulic engineer to know that you cannot hold back the 
flow of the St. Lawrence River with half a dam and that 
you cannot obtain power from half a power house. 

The Government seeks to rely on the provisions of Sec¬ 
tions 14 and 10(i) as indicating that the Congress intended 
the Commission to be able to license “part” of a project. 
Neither section, however, lends support for the Govern¬ 
ment’s contention. 

1 That a joint venture between the New York Power Commis¬ 
sion and the Ontario Hydro-Electric Power Commission is not 
such an appropriate person is discussed and established in Peti¬ 
tioner’s main brief at pages 28-31 and Petitioner’s reply brief 
at pages 9-11. 
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In the first place, Section 14 is not the licensing section; 
it is the recapture section. Moreover, what Section 14 ac¬ 
tually provides is this: After the expiration of a license, 
the Federal Power Commission may “take over and there¬ 
after * * * maintain and operate any project or projects 
as defined in Section 3 hereof’’—and it is to be remembered 
that in Section 3 a project is defined as a “complete” unit 
of improvement or development—and “covered in whole 
or in part by the license”. 

The reason that in Section 14 the Congress used the 
phrase “covered in whole or in part by the license”, is 
that it had provided in Section 23(b) of the Act that any 
facility winch w*as already operating under a permit issued 
prior to June 10, 1920, could continue to be so operated 
without being subjected to Federal Power Commission li¬ 
cense. Therefore, in the take-back provisions of Section 
14 the Congress had to provide that wlien the time came 
to recapture a project w’hich had been put under license, 
the Government w^as to take back all of that project in¬ 
cluding the part that had been operating without the bene¬ 
fit of a Commission license because it existed prior to 
June 10, 1920, for in no other way could the Commission 
“thereafter * * * maintain and operate” the project. (See 
statement of Henry J. Pierce quoted at p. 35 of Peti¬ 
tioner’s brief). 

Section 10(i) is simply a provision authorizing the Com¬ 
mission to waive the conditions of the Act for small proj¬ 
ects or minor additions to existing projects. No one has 
ever maintained that this mammoth international devel¬ 
opment, or that even half of it, was a small project, or a 
minor addition to an existing project. The reason why 
Section 10(i) was put in the Act is best revealed in the 
testimony of Mr. O. C. Merrill, which is discussed and set 
forth in this Petitioner’s main brief at pages 35-36. There 
is no warrant for relying upon the provisions of Section 
10(i) to support the Respondent’s thesis that a “part” 
of a major project may be licensed by the Commission where 
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the other part is beyond its jurisdiction and control. On 
the contrary, Section 10(i) is an indication that when Con¬ 
gress wanted to authorize the Commission to license less 
than complete projects, it made specific provision there¬ 
for; and it made such provision only for minor additions. 

During the oral argument, one member of the Court 
asked whether a fair analogy could be drawn between the 
Commission’s licensing of the United States portion of 
this proposed international development and the licensing 
of only a reservoir, pointing out that though half of a 
project would not produce power, neither would just a 
reservoir. The analogy is apt. The Commission will, of 
course, issue a license for an individual facility—such as a 
reservoir—where, but only where, it is used in connection 
with a power producing development already under li¬ 
cense. 1 We respectfully refer the Court to the language 
of the Commission in its Order of the Commission in Proj¬ 
ect No. 969, 5 FPC 789, 790 (1946) where the Commission 
said: 

“The proposed project, which would provide only 
water storage in the comprehensive development of 
the Skokomish River by the applicant, is not a com¬ 
plete project and applicant and the Commission agreed 
that the proposed project should be included within 
the license for applicant’s project No. 460 * * 

The Commission has also held that where an applicant 
submits for licensing a facility which is only a part of, but 
is essential to, a comprehensive plan for power develop¬ 
ment, the license is to be refused unless all the elements 
of the power producing unit are presented for license. In 
the Matter of Wisconsin-Michigan Power Company , 3 FPC 
449, 456-457 (1943); Order of the Commission in Project 
Nos. 1914 and 1920, 5 FPC 790, 791 (1946). To the same 
effect: In the Matter of Pacific Gas and Electric Co., 2 FPC 
300, 309-310 (1940); 2 FPC 392, 397 (1941); 2 FPC 516, 


1 Or exempted because it was operating before June 10, 1920. 
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526 (1941). Obviously, where power producing facilities 
are already under license and the operator seeks to enlarge 
the development by the addition of a new structure such as 
a dam, reservoir, etc., the commission will either amend the 
old license to include the new facility or issue a new license. 
The Commission has never construed the Power Act—as 
indeed it could not have—as permitting it to grant a license 
for an isolated facility incapable in and of itself of pro¬ 
ducing power , where it was not a part of a licensed power- 
producing unit. 

During the oral argument, another member of the Court 
sought to draw an analogy between the Commission’s li¬ 
cense here for only the United States portion of the inter¬ 
national development and the building of half of an apart¬ 
ment house by a corporation whose charter powers author¬ 
ized it to build *‘ apartment houses”. Putting aside the 
question of whether the liberal manner in which corpo¬ 
rate charter powers are interpreted (6 Fletcher, Cyclo¬ 
pedia Corporations, 251-2) applies with equal force to in¬ 
terpretation of Congressional regulatory enactments, the 
analogy is again in order. In determining what should be 
ultra vires for this hypothetical corporation, one must look 
to the entire charter and by-laws to see the intent of its in¬ 
corporators. So here, one must look to the intent of the 
Congress as disclosed in the entire Federal Power Act. 
That intent was to authorize the Commission to license fa¬ 
cilities which produce power. That intent is not imple¬ 
mented by licensing parts of facilities which do not pro¬ 
duce power and which can be made capable of producing 
power only if other facilities are built by a different party 
outside the reach of the Commission’s authority. 
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n 

THE CONSTITUTIONAL ISSUES INVOLVED IN THIS CASE 
MUST BE DECIDED BY THE COURT 

At the oral argument on December 23, counsel for the 
Respondent contended that if this Court should determine 
that the Federal Power Act gave the Commission authority 
to license the United States portion of the international 
project involved here, it need not decide the constitutional 
questions raised by this Petitioner. We most emphatically 
disagree. Respondent’s position might be tenable if this 
were a case involving two individuals or two private corpo¬ 
rations, but it is not. This case involves two public agen¬ 
cies, viz., a governmental instrumentality of the State of 
New York and a governmental agency of the Province of 
Ontario, Canada. They are proceeding in accordance with 
the terms of an Exchange of Notes between the executive 
departments of the United States and of Canada. In this 
posture, the Court cannot avoid deciding the constitutional 
questions involved in this case. 

Thus, even should this Court come to the conclusion— 
which we do not expect that it will—that the Federal Power 
Act authorizes the licensing of the United States part of 
an international power project, it must still decide the issue 
of whether a violation of the Compact Clause is involved, 
and resolve the issue as to the validity of the Executive 
Agreement of June 30,1952. 

A. There Is An Agreement Between the Power Authority and 
the Ontario Commission of the Type Which Falls Within 
the Scope of the Compact Clause. 

It is, indeed, incredible that Respondent continues to 
argue that the Power Authority and the Ontario Commis¬ 
sion have not entered into any agreement with respect to 
the project involved herein. Respondent asserted that Peti¬ 
tioner has been unable to point to any specific agreement be¬ 
tween the Power Authority and the Ontario Commission 
and suggested only that certain operational agreements may 
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later have to be entered into. Contrary to Holmes v. Jenni- 
son, 14 Pet. 540, 572 (1840) and Safe Harbor Water Power 
Cory. v. Federal Power Commission, 124 F. 2d 800, 808 
(3rd Cir. 1941), Respondent apparently believes that a 
formal contract is necessary in order to invoke the pro¬ 
hibition of the Compact Clause. The settled law is exactly 
to the contrary. An informal agreement or, indeed, even 
a mere verbal understanding to which the parties have as¬ 
sented and upon which they are acting is sufficient. See 
Holmes v. Jennison, supra, p. 572. 

It is sheer fantasy to contend that a shore-to-shore proj¬ 
ect costing in excess of half a billion dollars and requiring 
the utmost in coordination and mutual effort can be con¬ 
structed, maintained and operated on a joint basis without 
an understanding or agreement between the joint venturers 
and operators. Moreover, the record conclusively shows 
that definite agreements have been entered into by the 
Power Authority and the Ontario Commission: 

1. Such an agreement existed as early as 1948 when the 
Power Authority applied for a license to build substantially 
the same project involved herein jointly with the Ontario 
Commission (A. 34) for at that time the two governments 
had not entered into an Exchange of Notes as was done on 
June 30,1952. 

2. The Power Authority in its 1948 application alleged 
that the “power produced at the proposed project • * * 
will be divided equally between the applicant and the 
Hydro-Electric Power Commission of Ontario” (A. 34). 

3. As early as 1948 it was stated in the Power Authority’s 
initial application that complementary facilities were to 
be constructed in Canada simultaneously by the Ontario 
Commission (A. 34). 

4. Since 1948 the New York Power Authority and the 
Ontario Commission have agreed to share the costs of this 
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project irrespective of whether the expenditure is incurred 
on one side of the border or the other. (A. 48). 

5. The Chairman of the New York Power Authority testi¬ 
fied in the 1952 hearing that: 

“* * * the present arrangement for completing the 
power project is no different than that proposed by the 
Power Authority in its 1948 application, in which the 
costs of substantially the same features of the project 
were then also to be divided equally between Ontario 
Hydro and the Power Authority of New York. This 
hearing is a continuation of the 1948 proceeding, and 
reaffirms our original arrangements.” (Tr. of Rec. 
1761) 

In the face of all these facts, it is respectfully submitted 
that it cannot be asserted in good conscience that there is 
no agreement between the Power Authority and the Ontario 
Commission. The parties have willingly and deliberately 
agreed to enter into the joint venture as far back as 1948; 
they have kept this agreement active; and they are now 
acting in reliance on it. 

It is urged by Respondent that though the Court may find 
that an agreement is involved here, it is not the “type” 
which falls within the prohibition of the Compact Clause. 
Yet, Respondent cannot cite—nor can this Petitioner find— 
a single adjudication in which a joint operation between 
two states was not ruled to be a compact or agreement re¬ 
quiring the consent of the Congress. Surely then, an un¬ 
dertaking between a state agency and an entity of a foreign 
government involving a shore-to-shore project in an inter¬ 
national boundary stream is even more the type of arrange¬ 
ment which the Compact Clause was designed to strike 
down, absent Congressional assent. Whatever may be the 
method by which these agreements are calibrated, in this 
type of situation the encroachment upon the just supremacy 
of the Federal Government is at its greatest. This is par¬ 
ticularly true where, as in this case, the agreement is de- 
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signed to accomplish that which the Congress has many 
times refused to sanction. 

B. In the Boundary Waters Treaty of 1909 Congress Did Not 
Give Advance Consent to the Kind of Agreement Involved 
Herein. 

Nowhere in the Respondent’s reply brief did it even en¬ 
deavor to answer this Petitioner’s documented contention 
(brief at pp. 53-60) that in the Boundary Waters Treaty 
of 1909 the Congress did not delegate to the I.J.C. author¬ 
ity to approve a shore-to-shore hydroelectric development 
upon the joint application of the High Contracting Parties. 
Being unable to point to any provisions of legislative enact¬ 
ment or treaty to support its plea that the 1909 treaty con¬ 
tains a pattern of Congressional grant, Respondent seeks 
refuge in utterances found in Congressional debates of over 
thirty years ago. At the oral argument its counsel handed 
to the Court a document containing certain excerpts from 
Volumes 58 and 59 of the Congressional Record. These 
disconnected phrases, Respondent’s counsel asserted, show 
that during the consideration of the Federal Water Power 
Act of 1920 (which later, with amendments, became the 
Federal Power Act) the Congress indicated its belief that 
any international development in the St. Lawrence River 
would require international arrangements with Canada and 
that the vehicle for such arrangements had already been 
provided for in the 1909 Treaty. 

An examination of the excerpts presented by Respond¬ 
ent’s counsel, together with Petitioner’s comments, follow: 

Excerpts from Congres¬ 
sional Debates quotes by 

Respondent Petitioner’s Comment 

“Mr. Esch. (Chairman of This statement was made in 
the Committee) If this bill response to the attempt by 
becomes a law, would it not Representative Rogers to 
be the fact that this commis- exclude boundary streams 
sion created by this bill from the scope of the Water 
would cooperate with the Power Act on the theory that 
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joint commission in carry¬ 
ing out the treaty?” 58 
Cong. Rec. 2028 


“Mr. Barkley. (Member of 
the Committee) Does not 
the gentleman think that the 
powers of this new commis¬ 
sion hereby created would 
have to be construed as being 
in harmony with and coop¬ 
erative with this joint com¬ 
mission heretofore creat¬ 
ed?” 5S Cong. Rec. 2029 

and 

“ Mr. Barkley. (Member of 
the Committee) I do not 


boundary streams were a 
matter for consideration by 
the Committee on Foreign 
Affairs. Representative 
Esch was merely trying to 
indicate that insofar as proj¬ 
ects in boundary streams 
were concerned, the ap¬ 
proval of both the I. J.C. and 
the Federal Power Commis¬ 
sion would have to be ob¬ 
tained. There can be no 
question but that this is so 
because, at the time, the Con¬ 
gress thought only of a wing- 
dam type of development. 
Insofar as this would be a 
project wholly on one side of 
the boundary affecting the 
water level on the other, ap¬ 
proval of the I.J.C. would 
certainly be required as well 
as that of the Federal Power 
Commission. 1 

This is merely a further in¬ 
dication that the Congress¬ 
man expected that the 
Boundary "Waters Treaty 
and the Federal Water 
Power Act would be con¬ 
strued as in harmony with 
each other, rather than in 
conflict with each other. 
Again, there is nothing in 
this quoted language which 
supports the Respondent’s 
statement (Respondent’s 
main brief p. 33) “That this 


1 This Petitioner has never argued that the Federal Power Act 
superseded or was in conflict with the Boundary Waters Treaty 
of 1909. This Petitioner has always recognized that both the Act 
and the 1909 Treaty have separate spheres, and that in certain 
cases they may be complementary. 
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think so. I think the juris¬ 
diction with respect to these 
international boundary sites 
that will be exercised by the 
commission which we create 
in this law will be subject to 
the provisions of the treaty 
alreadv in force between the 
United States and Canada or 
any other country.’’ 58 
Cong. Rec. 2032 


“Mr. Connally. * * *Now, 
Mr. Chairman and gentle¬ 
men of the committee, I take 
the position that under the 
terms of this bill, even if it 
be true that the commission 
which this bill creates will 
only have the privilege of 
exercising the rights that are 
granted to the United States 
by the treaty—I do still as¬ 
sert that this commission 
would still have to go to the 
International Joint Commis¬ 
sion to secure its approval of 
the various projects involved 
in boundary streams.” 58 


cooperation with Canada 
would take the form of sub¬ 
mission for approval to the 
International Joint Commis¬ 
sion * * * ”. The only thing 
that is of interest on page 
2029 of Vol. 58 Cong. Rec. 
is the statement of Repre¬ 
sentative Husted, indicating 
quite clearly that Congress 
had in mind, during this por¬ 
tion of the debate, only com¬ 
plete projects located on the 
United States side of the 
boundary. This can be 
gleaned from his constant 
reference to the Niagara 
River project and to Article 
V of the 1909 Treaty which 
specifically sets aside 20,000 
cubic feet of water for the 
exclusive use of the United 
States to operate the facil¬ 
ity which was entirely on the 
United States side of the 
boundary. 

Again, this is an indication 
that the Congressman ex¬ 
pected that the approval of 
both the Power Commission 
and the I.J.C. would be nec¬ 
essary for certain projects 
to be built in boundary 
streams. There is no indi¬ 
cation that he was consider¬ 
ing a shore-to-shore project, 
and understandably so, be¬ 
cause the first serious sug¬ 
gestion that it was feasible 
to have a shore-to-shore de¬ 
velopment in the St. Law¬ 
rence was not made until 
December, 1921 when the 
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Cong. Rec. 2033 


“Mr. Wadsworth. * * * My 
only interest in the proposi¬ 
tion is that the great water 
powers at the Falls and be¬ 
low them and on the St. Law¬ 
rence River shall be treated 
just as any other great 
power is treated, subject, of 
course, to the limitations of 
the treaty. * * * ” 59 Cong. 
Rec. 1485 

and 

“Mr. Wadsworth. # * * I 
should regret if boundary 
streams were left out of this 
bill, because I think there is 
no essential difference in the 
water-power problem on a 
boundary stream than there 
is upon an interior stream. 
Our Government has control 
of the shore on its side of 
the river and to midstream; 
it must always be limited by 
some treaty with its neigh¬ 
boring power, Canada. Such 
a treaty is now in effect; 
other provisions may be 
added to it more restrictive 
or more liberal, as the case 
may be. That is for the two 
countries to decide, but when 
the countries have decided 
how much water each may 
divert, then, from that point 
on, in what respect does the 
problem differ from the 
problem presented upon the 
Hudson River, * * •?” 59 
Cong. Rec. 1486 


I.J.C. issued its report in its 
Docket No. 17. 

These remarks were made by 
Senator Wadsworth in an¬ 
swer to those who wanted to 
exclude boundary waters 
from the jurisdiction of the 
Federal Power Commission, 
and does not give any help 
in determining whether the 
Congress thought that the 
“cooperation with Canada 
would take the form of sub¬ 
mission for approval to the 
International Joint Commis¬ 
sion * * * (Respondent’s 
brief, p. 33) Respondent 
fails to acquaint this Court 
with the preceding para¬ 
graph of Senator Wads¬ 
worth’s remarks (also at 
page 1486) which indicate 
Senator Wadsworth’s un¬ 
derstanding that if there 
was to be a development in 
the St. Lawrence it would be 
of the same type which now 
exists at Niagara, w T hich is 
not a shore-to-shore project 
but a development entirely 
on the U. S. side of the 
border. 
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In summary then, we fail to find any indication in the 
excerpts presented by the Respondent that the Congress 
believed that any international arrangement looking to a 
development of the kind involved here would be effected H 

through the medium of a joint application to the I.J.C. 

Indeed, what legislative history there is on the subject in¬ 
dicates Congress believed that if there was to be an inter¬ 
national development, it would have to be effected through 
the medium of a new treaty between the two governments A 

(Petitioner’s brief at pages 40-41). 

C. The Invalidity of the Executive Agreement of , 

June 30, 1952. 

Valiantly the Respondent has sought to maintain that 
the Exchange of Notes of June 30, 1952 was not a full- * 

fledged “executive agreement” but only a “preliminary 
negotiation and accord” without any legal significance. 1 

This attempt to obfuscate the nature of the June 30 Ex¬ 
change of Notes must fail. The June 30 Exchange of Notes 
was indeed a full-fledged executive agreement. It is the 
Exchange of Notes that committed this government to fol¬ 
low a procedure which the then-President of the United 
States himself declared to be “the official commencement 
of a procedure for getting the St. Lawrence project built 
if Congress fails to approve the legislation which is before 
it for that purpose” (A. 354). This is the agreement which 
contains the reciprocal commitments between the two gov- * 

ernments (A. 68-72). This is the document in which the 
United States obligated itself to designate the entity which 
would join with the Canadian entity in undertaking the 
joint venture. This is the document in which the United 
States agreed that the entity it designates would share the 

1 A measure of Respondent’s desperation is to be gleaned from 
counsel’s statement that the Exchange was “only letters” between 
our Secretary of State and the Canadian Foreign Minister. This, 
however, is the traditional manner in which “executive agree¬ 
ments” are entered into between governments. 
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cost of building, operating and maintaining the project with 
the Canadian entity (A. 85). 

The notion that this June 30, 1952 Exchange of Notes 
did not constitute an “agreement” between the govern¬ 
ments is indeed a belated one. The Power Authority itself 
has referred to it as an “agreement” between the govern¬ 
ments (A. 65, 85). Mr. Mundell, who represented the At¬ 
torney General of Canada in the oral argument before the 
Examiner on February 27, 1953, also referred to it as an 
agreement between the governments (Tr. of Rec. p. 3301). 
Most persuasive is the fact that pursuant to this Exchange 
of Notes the applications to the I.J.C. were made by and 
in the names of the two governments themselves, instead 
of by the parties who are going to build and operate the 
project, as is the usual custom. 

It is, then, the Executive Agreement of June 30 which 
lies at the very foundation of the legal machinery upon 
which it is sought to rest the authority for this project. 
The Chief Executive has however, no non-statutory author¬ 
ity to enter into an executive agreement regulating inter¬ 
state and foreign commerce. Youngstown Sheet and Tube 
Co. v. Sawyer, 343 U.S. 597, 637 (1952); United States v. 
Capps, 204 F. 2d 655, 658 (4th Cir. 1953), cert. gr. Nov. 16, 
1953. 

CONCLUSION 

In its brief, Respondent (at pages 11-12; 64) makes an 
emotional plea to the Court asking for its endorsement of 
the proposed power project. The Court is told that if they 
accept this Petitioner’s view of the law, it would upset 
officials of (1) the State of New York, (2) the Federal 
Power Commission, (3) the International Joint Commis¬ 
sion, (4) the State Department, and (5) would delay an 
improvement which would bring “enormous benefits to 
citizens of the United States and Canada” (page 64). 

The individual aspirations of the Canadian and Amer¬ 
ican officials, however well intentioned, cannot condone an 
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assumption of jurisdiction which cannot be squared with 
the statute and the Constitution. If the overall national 
interest would be served by the proposed project, the Con¬ 
gress is available to provide the necessary' legislative as¬ 
sent. To date, that constitutionally required sanction has 
not been forthcoming. 

In its preoccupied concern with the groups mentioned 
above, Respondent chooses to ignore many vital aspects of 
the overall national interest. These include the 19,000 coal 
miners in Central Pennsylvania whose jobs are at stake; 
the 110 million dollar investment of the bituminous coal 
mine owners; the industrial health of the railroads that 
stand annually to lose 12 million dollars of revenue; and 
the economic welfare of the Central Pennsylvania area, 
which will suffer irretrievable economic damage as a con¬ 
sequence of an annual iVz million dollar pay-roll loss. It 
is for the Congress to determine whether all embracing 
public interest requires that this damage be wrought. 

Admittedly economic consequences are not controlling in 
the resolution of the important issues which here press for 
solution. The Court is not just resolving a contest between 
hydro power and steam generated power. It is resolving 
issues which touch the very nerve center of our Constitu¬ 
tional form of Government. However much the Respond¬ 
ent seeks to minimize their presence, important constitu¬ 
tional questions are inescapably linked to the determina¬ 
tion involved in this case. 

For the reasons set forth by this Petitioner, we believe 
that the order of the Federal Power Commission must be 
set aside, vacated, and rescinded. 

Respectfully submitted, 

Walter Freedman, 

Arnold Levy, 

Jack Werner, 

Of Counsel: Attorneys for Petitioner. 

Freedman & Levy, 

829 Washington Bldg. 

Washington 5, D. C. 
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hearing on December 23 , 1953 . For the convenience of the 
Court the new material is italicized herein. 

This reply brief is designed to answer some of the argu¬ 
ments presented in the main brief for the petitioner, Cen¬ 
tral Pennsylvania Coal Producers’ Association, in No. 
11,999, as well as arguments of the petitioner, Lake Ontario 
Land Development Association, in No. 11,997, to the extent 
that they deal with the same points. This brief, however, 
is not to be taken as a complete reply to the opposing ar¬ 
guments. Most of them were anticipated and have been 
adequately dealt with in our main brief, and we have en¬ 
deavored not to be repetitive in this reply brief. 

TO THE EXTENT THAT CONGRESS HAS MANIFESTED 
ANY INTENTION WITH RESPECT TO THE PROJECT 
HERE INVOLVED, IT HAS DEMONSTRATED ITS AP¬ 
PROVAL RATHER THAN THE CONTRARY 

Petitioners in 11,999 and 11,997 1 have implied that the 
failure of Congress to approve a St. Lawrence project in 
the past manifests Congressional opposition. As pointed 
out in our main brief, pp. 21-22, Congress was considering 
a combined seaway and power project to be paid for by 
the United States Government, not a power project to be 
paid for by the New York Power Authority. 

1. That it was intended that the Federal Power Commis¬ 
sion possess authority to license power projects on the St. 
Lawrence and the Niagara Rivers without further con¬ 
gressional approval appears plainly from the history of 
the Federal Water Power Act of 1920 , to which this court 
has already been referred. The principal object of the 
defeated amendments to exclude boundary ivaters was to 
insure that only Congress, not the new commission, could 
authorize the use of those two great sources of power—the 
fear being that the Commission would’ turn these particular 

l Brief for petitioner in No. 11,999, p. 46; brief for petitioner in No. 
11,997, p. 20. 
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valuable resources over to private enterprise. E.g. 59 Cong. 
Rec. 1490, Senator Lenroot ( 1920 ). It was said that Con¬ 
gress could not pass upon the numerous applications for 
power licenses, but that it should retain jurisdiction itself 
over such major sources of water power as the St. Lawrence 
and the Niagara, (ibid.) But the opponents of this view, 
such as Senator Nelson, (59 Cong. Rec. 1493 - 4 , see our main 
brief, p. 30 ) urged that there was no good reason why these 
rivers should not be subject to the same regulation as other 
sources of water powerl 1 And those views prevailed when 
the amendments were defeated. 

2. The only recent occasion on which the matter came to a 
vote in either House of Congress was in June, 1952, when 
the Senate voted to recommit a bill (S. J. Res. 27, 82d Cong., 
2d sess.) to approve the 1941 agreement with Canada and 
providing for construction by the United States of its part 
of the dual project. The debate in the Senate shows con¬ 
clusively that those in the majority were in no way ex¬ 
pressing opposition to a project of the sort here involved. 

In the first place, the grounds given by all of the Senators 
who spoke in favor of recommitting the bill would have no 
application to a power project not financed by the Federal 
Government, with the seaway to be constructed by Canada. 
The objections were that the project covered by the bill 
would be too expensive for the Federal Government (see 
98 Cong. Rec. 7122, 7123, 7125, 7335-6, 7362, 7459), that 


- In addition to the quotations at pp. 30-32 of our main "brief in No. 
11J999. see for example the following statement of Senator Nelson near the 
close of the debate (59 Cong. Rec. 1493): 

“Why should ice seek to separate Niagara Falls and the St. Lawrence 
River? They are water powers, perhaps on a larger scale than anywhere 
else in the country; but there is no reason why this water-power commis¬ 
sion, composed of the heads of three departments, are not competent to 
pass upon that as well as upon the other water powers. If you do not 
leave them under this provision, if you do not leave them within the 
purview of this law, you leave them in the air, as it were, unless you 
enact some special legislation; and it is difficult to see what legislation 
you can enact that will be different in its legal effect and its consequences 
from the legislation involved in this bill. 

“I have faith that this water-power commission will manage Niagara 
Falls and the St. Lawrence River development as faithfully and honestly 
as I believe they will manage all other improvements; * • 
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the seaway would not be deep enough to benefit American 
ocean-going vessels {id. at 7255, 7257, 7258, 7262, 7267, 7335, 

7459, 7460), and that the nation should not pay for an im¬ 
provement the benefits of which would accrue to a limited & 

group {id. at 7122, 7123, 7188, 7240). 

Secondly, and significantly, a number of the Senators who 
opposed federal participation stated that they were not 1 

opposed to a power project as such, and to New York’s par¬ 
ticipation in a power project in particular. Id. at 7251, 7252, 

7260, 7264, 7266. Thus, Senator Saltonstall, who spoke at 
length for the view that the bill should be recommitted and 
Federal participation in the seaway postponed for further 
study, said this on the problem of the power project {id. at 
7260): 

a 

1 ‘Mr. President, I should now like to consider in some 
detail the project which we are asked to approve. Let 
me repeat, I wish to make it perfectly clear that I have 
been in favor of that part of the St. Lawrence project j 

which we are discussing which lias to do with power. 

I sincerely hope that the power dams and plants will be 
built as rapidly as possible, because we do need power. 

“The State of New York has applied to the Federal 4 

Power Commission for a permit to go ahead by itself 
with the power development. I hope that the Senate, 

Mr. President, will consider the request of New York 
with the greatest of care, particularly as to what the 
differences would actually be whether the development 
was constructed initially by the Federal Government 
or by New York. I say this because it is very refresh- A 

ing to me that in these davs when the Federal Govern- 
ment is asked to do so much in so many ways and is 
spending such vast sums for security and defense, the 
State of New York is willing to undertake the power 
project by itself. It is my understanding that if it 
should be decided that it is advisable for New York to < 

do this, no further action of the Congress wou ld be nec- 
essary. It is my understanding that New York co uld 
go ahead as soon as it received the necessa ry permis¬ 
sion from the Federal Power Commission. 

• • # • • 


A 


5 


“I urge, Mr. President, that the power development 
be built either by the Federal Government or the State 
of New York at the earliest possible moment.” [Under¬ 
scoring supplied.] 

See also the following additional comment by Senator 
Saltonstall {id., at 7266): 

“A vote of Congress is not necessary in order to get 
the power project started. All that is needed is a vote 
of the Federal Power Commission to permit the State 
of New York to begin. Then there would have to be a 
vote of Congress to determine w T here the power should 
be used. If it is to be a Federal-power program, a vote 
of Congress is needed.” 3 

It is noteworthy, in addition, that the Senators voting to 
recommit were not only not opposed to, but indicated they 
would be pleased with, a seaway to be built by Canada alone. 
See, e.f)., id., at 7123, 7125, 7352. 

Since the vote to recommit was 43-40, and since more 
than three members of the majority expressed the views 
summarized above, it is clear that the majority of the Sen¬ 
ate at that time cannot be said to be opposed to any plans 
for the development of the St. Lawrence, as petitioners 
imply, but only to construction at federal expense. 

Reply To Petitioner's Point I—Party Aggrieved 

Our position on the question of whether petitioner will 
be harmed by the project appears at pages 24-27, 46-51, of 
our main brief. An additional comment is required by the 
statement on page 22 of petitioner’s brief that “the Power 
Authority’s own Exhibit shows that if the proposed project 
goes forward, less coal will be utilized in the service area 
than would otherwise be the case (A. 371-372).” The pas¬ 
sage referred to 4 states merely that if the two hydro plants 

3 It is not clear what the Senator was referring to in the last two sentences, 
but he obviously was not contradicting the first two. 

4 “ Tt is true, of course, that if the two hydro plants are not built, and the 
new facilities necessary to meet load requirements are all steam-electric with 
15% reserves, the use of coal or its equivalent fuel would total 19,087,000 
tons.” (A. 372) 
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on the Niagara and St. Lawrence are not built, there will 
be greater need for “the use of coal or its equivalent fuel.’’ 
The facts of record, as summarized in our main brief, pp. 
25-26, show that future non-hydro electric plants would 
“probably use oil instead of coal”. The excerpt cited is 
thus entirely consistent with our position that the hydro 
facilities would be substituted for other fuels than coal in 
any new generating plants to be constructed in the future. 

On page 3 of its reply brief petitioner states: 

“All we know is that if and when the proposed hydro 
project does go into operation there will be less coal 
burned in the service area than otherwise.” 

This is the premise upon which petitioner's case is built. 
But this is precisely what the evidence does not prove. See 
our main brief , pp. 25-27 , 46-47. 

Reply To Petitioner's Point II—Joint Venture 

Petitioner’s argument (pp. 28-30) that the New York 
Power Authority cannot be lawfully licensed because 
Ontario Hydro is a joint venturer with it is answered at 
pp. 36-37 of our main brief. The only significance which 
could possibly attach to the concept of joint venture is that 
Ontario Hydro would be acting in the United States 
through the Power Authority, and that the latter is there¬ 
fore responsible for the former’s conduct in the United 
States. But each of the two entities will be constructing 
and operating the facilities on its own side of the bound¬ 
ary, and neither is responsible for the conduct of the other. 
After the project is completed the only interrelationship 
between the two operations will come from the requirement 
of the International Joint Commission that some costs be 
divided equally (A. 368-369) and that the flow of water be 
governed by the directions of the Board of Control estab¬ 
lished by that Commission. 

The fact that the combined United States and Canadian 
project was sometimes described as a joint venture or 


enterprise does not mean that the Federal Power Commis¬ 
sion’s license to the New York Authority is invalid. The 
Power Commission was licensing only the portion of the 
international enterprise within the jurisdiction of the 
United States. 

Reply To Petitioner's Point III—The "Complete 
Project" Argument 

Petitioner’s argument that the Federal Power Commis¬ 
sion can license only complete projects is discussed in our 
main brief at pages 27-41. We add the following comments 
on petitioner’s briefs. 

On page 33 of its main brief, petitioner asserts that a 
project could be of no use to the Government if only the 
half in the United States could be recaptured. But the 
facilities in the United States would be of just as much use 
to the United States as they would be to the State of New 
York, and no one is suggesting they will not be highly 
useful to the State of New York. This petitioner’s major 
grievance is not that the power facilities to be operated by 
the New York Authority will be unsuccessful but that they 
will be too successful. 

On page 34, petitioner relies upon statements in the de¬ 
bates on the 1920 Act. These remarks refer to the defini¬ 
tion of “project” in Section 3(11) as a complete develop¬ 
ment, and assert that this means the Government can 
“take over the entire project.” These excerpts from the 
debates show the reason for the broad definition in Section 
3(11). When read with Section 14, which deals with the 
Government’s right to acquire “any project or projects as 
defined in Section 3 hereof, and covered in whole or in part 
by the license”, these statements show that it was under¬ 
stood that all or part of a project could be acquired by the 
Government whether licensed or not. The passages quoted, 
however, do not contradict the plain import of the above 
language bv suggesting that only an entire project can be 
licensed. 



In support of its argument that Congress did not intend 
the Commission to license projects extending over inter¬ 
national boundary waters, petitioner in its main brief (pp. 
39-42) refers to statements in the Congressional debates 
which merely recognized that in international streams the 
consent of the other Government is necessary. These state¬ 
ments do not support petitioner’s inference that this 
meant that the Federal Power Commission lacked author¬ 
ity over such projects. On the contrary, in another state¬ 
ment of Senator Nelson on the same page of the Congres¬ 
sional Record (quoted at p. 30 of our main brief), he 
referred to the type of project which the Power Commis¬ 
sion could consider as one which might be part “on the 
Canadian side and a part on our side.” The other material 
referred to at pp. 29-34 of our main brief shows that joint 

action under the Federal Power Act and the Boundarv 

* 

Waters Treaty of 1909 for international projects was con¬ 
templated, not exclusion of boundary waters from the Fed¬ 
eral statute. The statement of Senator Nelson, quoted at 
p. 40 of petitioner’s main brief, indicates merely that he 
believed that wing dams rather than a sliore-to-shore dam 
were physically possible on the St. Lawrence, not that he 
expected the new power statute to apply exclusively to 
wing dams located only on one side of the boundary. 

On page 7 of its reply brief petition-er states: 

“Yet, not a single reference to that treaty, or to the 
I.J.C. created thereunder, as furnishing the vehicle 
to make international arrangements, was made during 
the debates on the bill” 

The petitioner’s argument is that development of the St. 
Lawrence would require a new treaty , not procedures 
under the treaty already in force. We call attention to the 
following among the many references to the treaty of 
1909 and the International Joint Commission during the 
debates on the bills which became the Federal Water 
Power Act of 1920: 
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5<5 Cong. Rec. 2028 

“Me. Esch. (Chairman of the Committee) If this hill 
becomes a law, would it not he the fact that this com¬ 
mission created hy this hill would cooperate with the 
joint commission in carrying out the treaty?” 

58 Cong. Rec. 2029 

“Mr. Barkley. (Member of the Committee) Does 
not the gentleman think that the powers of this new 
commission hereby created would have to he construed 
as being in harmony with awd cooperative with this 
joint commission heretofore created?” 

58 Cong. Rec. 2032 

“Mr. Barkley. I think the jurisdiction with respect 
to these international boundary sites that will be ex¬ 
ercised by the commission which we create in this law 
will be subject to the provisions of the treaty already 
in force between the United States and Canada or any 
other country.” 


58 Cong. Rec. 2033 

“Mr. Connally. * * * 

“Now, Mr. Chairman and gentlemen of the commit¬ 
tee, I take the position that under the terms of this bill, 
even if it be true that the commission which this bill 
creates will only have the privilege of exercising the 
the rights that are granted to the United States by the 
treaty—I do still assert that this commission would 
still have to go to the International Joint Commission 
to secure its approval of the various projects involved 
in boundary streams.” 

59 Cong. Rec. 1485 

“Mr. Wadsworth. • * • My only interest in the 
proposition is that the great water powers at the Falls 
and. below them and. on the St. Lawrence River shall be 
treated- just as any other great power is treated, sub¬ 
ject, of course, to the limitations of the treaty. • • *” 
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59 Cong. Rec. 1486 
“Mr. Wadsworth. • • * 

“I should regret if boundary streams were left out 
of this billy because I think there is no essential differ¬ 
ence in the water-power problem on a boundary 
strecm than there is upon an interior stream. Our 
Government has control of the shore on its side of the 
river and to midstream; it must always be limited by 
some treaty with its neighboring power, Canada. Such 
a treaty is now in effect; other treaties may be added 
to it; other provisions may be added to it more re¬ 
strictive or more liberal, as the case may be. That is 
for the two countries to decide, but when the countries 
have decided how much water each may divert, then, 
from that point on, in what respect does the problem 
differ from the problem presented upon the Hudson 
River, * # *?” 

Petitioner refers at page 39 of its main brief to the use 
of a treaty as the basis for a hydro-electric project on the 
Rio Grande, known as the Falcon Dam. However, the 
United States proposed to construct the Falcon Dam as a 
government project jointly with the Government of Mex¬ 
ico. For this reason, the project did not come under the 
jurisdiction of the Federal Power Commission, as it would 
have in the case of non-federal development, but required 
special authorization by Congress. 

Petitioner’s reply brief (pp. 5-6) refers to the Wiley bill 
to construct the St. Lawrence Seaway (S. 2150, 83d Cong., 
1st Sess.), which is before the present Congress, as one 
“which further grants authority for licensing by the Fed¬ 
eral Power Commission of any agency of the State of New 
York or other entity, to construct the power project.” 
(underscoring added). The word “grants” is misleading. 
The Wiley bill does not “grant” any such authority. It 
recognizes the present eocistence of such authority by pro¬ 
viding that the corporation which it ivould create to de¬ 
velop the Seaway should not proceed icith construction 
until, inter alia (Sec. 3(a)(2) it: 


“has received assurances satisfactory to it that the 
State of New York, or an entity duly designated by it, 
or other licensee of the Federal Power Commission, in 
conjunction with an appropriate agency in Canada, as 
nearly as possible concurrently with the navigation 
works herein authorized, will construct and complete 
the dams and power works approved by the Interna¬ 
tional Joint Commission in its order of October 29, 
1952 (docket 68).” (Underscoring added) 

See also Sec. 3(b) which would provide: 

“(b) The Corporation shall make necessary arrange¬ 
ments to assure the coordination of its activities with 
those of the Saint Lawrence Seaway Authority of Can¬ 
ada and the entity designated by the State of New 
York, or other licensee of the Federal Power Commis¬ 
sion , authorized to construct and operate the dams and 
power works authorized by the International Joint 
Commission in its order of October 29, 1952 (docket 
68).” (Underscoring added) 

And see S. Rep. 441, 83rd Cong., 1st Sess., p. 13, quoted at 
p. 12, infra. 

Reply To Petitioner's Point IV—International Power Project 
Must Be Authorized By Congress 

On page 47 of its brief, petitioner refers to a 1946 Senate 
Foreign Relations Committee Report (S. Rep. 1499, 79th 
Cong., 2d sess.), which concluded that the 1941 Agreement 
with Canada could be approved by statute without trans¬ 
mission to the Senate for ratification as a treaty. 5 Peti¬ 
tioner argues that there is no indication in this Committee 
Report that the power project involved herein could have 
been authorized sufficiently by the exchange of notes and 
the International Joint Commission applications, without 
Congressional action. 

In the first place, it is to be noted that the 1946 Commit¬ 
tee Report was concerned only with Federal construction 

5 See also pp. 3, 53-62. This Report recommended, unsuccessfully, that the 
1941 agreement be approved (p. 1). 
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of the combined power project and seaway. The naviga¬ 
tion works and the Federal financing obviously required 
Congressional approval and could not be authorized under 
the Federal Power Act. 

Secondly, if weight is to be given to Senate Committee 
Reports, attention should be called to the fact that the 
same Committee which issued the prior report has recently 
recommended Federal construction of a seaway, predicated 
upon “assurance that the State of New York, or other 
licensee of the Federal Power Commission, in conjunction 
with an appropriate agency in Canada * * * will construct 
and complete the dams and power works. * * * This bill 
assumes that the power facilities will be licensed by the 
Federal Power Commission.” (S. Rep. 441, 83d Cong., 1st 
sess., p. 13.) 6 The first Committee Report obviously never 
considered the question as to the Federal Power Commis¬ 
sion’s authority to license the power works alone. When 
the same Committee directed its attention to that issue, 
which is the one now before the Court, it plainly indicated 
its view that the Power Commission possessed such 
authority. 

Reply to Petitioner's Point IV-A—Exchange of Notes 
As An Executive Agreement 

Petitioner argues (Br. pp. 48-53) that the authorization 
for the project is based upon the exchange of notes of 
June 30, 1952, which they characterize as an Executive 
Agreement. In addition to the discussion on pages 73-79 
of our main brief, the following may be noted: 

In the exchange of notes, Canada stated that if a power 
project were approved by the International Joint Com¬ 
mission, it would undertake to build a seaway, and that in 
the allocation of costs it would forego a particular claim 
and agree to contribute $15,000,000 toward the cost of chan¬ 
nel enlargement (A. 68-71). The note from the United 

6 The vote supporting the Committee Report was 13 to 2 (p. 5 otf the 
Report.) 
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States (A. 71-73) merely agreed, on the basis of the Cana¬ 
dian proposal, to request the International Joint Commis¬ 
sion otherwise to allocate the costs equally between the 
entities. The United States was not agreeing to do any¬ 
thing apart from submitting an application to the Inter¬ 
national Joint Commission. Such preliminary agreement 
on w’hat was to be submitted to that Commission hardly 
constitutes an Executive Agreement for the construction 
of the project. The orders of the International Joint Com¬ 
mission and the Federal Power Commission constitute the 
legal basis for the project, not the exchange of notes. The 
two Commission orders could have been entered, and would 
have been just as authoritative, in the absence of any ex¬ 
change of notes. 

The exchange of notes in such a situation is no more to 
be regarded as an Executive Agreement authorizing the 
power project than a stipulation between parties to a law 
suit which a court ultimately approves is to be regarded as 
the judgment of the court. 

Petitioner has referred (Br. pp. 48-49) to the letter of 
President Truman transmitting the exchange of notes to 
Congress and stating “candidly” that this marks the com¬ 
mencement of a procedure for building a project if Con¬ 
gress fails to approve the proposal then before it for fed¬ 
eral construction of the power and seaway facilities com¬ 
bined. For the reasons stated in our main brief, we be¬ 
lieve that the procedure adopted was authorized by statute 
and treaty and was therefore lawful without further con¬ 
sent of Congress. The action of the President in notifying 
Congress of what was being contemplated obviously gave 
Congress a chance to disapprove that course of action if it 
so desired. Congressional inaction on the different pro¬ 
posal then before it thus hardly supports the argument 
that Congress disapproves of the plan now before the 
Court. See p. 2, supra. 

The 1953 amendment to the Federal Power Act, discussed 
at page 35 of our main brief, shows clearly that Congress is 
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of the view that the Federal Power Commission has the 
authority to license this particular project. 

Reply To Petitioner's Point V—The Compact Clause. 

Petitioner’s argument (pp. 61-69) that the project is in¬ 
valid because of a compact between New York and Ontario 
or Canada is answered at pages 52-64 of our main brief. 

1. Petitioner asserts (Br. p. 64) that “the necessity of 
obtaining the consent of Congress cannot, moreover, be 
avoided by having the Executive Department of the Gov¬ 
ernment conclude the necessary agreement with the foreign 
power”. But the project here involved does not rest upon 
executive action but upon approval obtained pursuant to 
treatv and the license of the Federal Power Commission 
issued pursuant to an act of Congress. 

2. Although petitioner asserts (p. 65) that the Power 
Authority and Ontario-Hydro have unquestionably entered 
into an agreement, it has been unable to point to any such 
agreement in the record or elsewhere. It states that the 
plans for the project were “formulated cooperatively with 
the Power Authority and the Ontario Commission” (Br. 
p. 65). But this cooperation took place in 1940 (see our 
main brief p. 5) when the two agencies were invited by 
their national governments to be members of boards con¬ 
sisting principally of representatives of agencies of the 
national governments (A. 75), prior to the preparation of 
the 1941 agreement for national development of the project 
(A. 52). 7 As appears in our main brief, this agreement was 
not to become effective until approved by Congress and the 
Canadian Parliament, and such approval never was ob¬ 
tained. This cooperation in the preparation of plans at 
that time can hardly be regarded as a compact between New 
York and Ontario nullifying the present program, which 
has an entirely different legal foundation, even though 


7 See also page 7 of Senate Report No. 441, 83rd Cong., 1st Sess. 
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some of the physical structures follow the recommendations 
made by the 1940 boards. 

On page 12 of its reply brief petitioner attempts to estab¬ 
lish the existence of a compact by quoting the statement of 
the Chairman of the New York Power Authority (R. 1761, 
Tr. 797) that: 

“Present arrangement for completing the power 
project is no different than that proposed by the Power 
Authority in its 1948 application, in which the costs of 
substantially the same features of the project were then 
also to be divided equally by the Ontario Hydro and 
the Power Authority of New York. This hearing is a 
continuation of the 1948 proceeding, and reaffirms our 
original arrangements”, 

This statement does not prove either that there ever was 
an unlawful compact or that the present plan is based upon 
such a compact. The original arrangement for equal divi¬ 
sion of costs “proposed” in the 1948 application was ob¬ 
viously only the basis of a proposal by the Power Authority. 
The actual “arrangement” to divide costs equally, as em¬ 
bodied in the exchange of notes of June 30, 1952 between 
the two nations, not between New York and Ontario Hydro, 
was to be submitted for approval to the International Joint 
Commission. And before the Chairman of the Power Au¬ 
thority gave the testimony referred to on December 9,1952, 
the International Joint Commission, on October 29, 1952 
(A. 365) had approved the proposal of the two national gov¬ 
ernments and ordered that costs be divided equally (A. 368). 
This was the basis for the “present arrangement”. Clearly 
the testimony of Chairman Burton does not establish that 
there is an agreement, formal or informal, between the 
Poiver Authority and Ontario Hydro as to anything. And 
even if there had been informal talks between the two agen¬ 
cies as to the division of costs, such conversations did not 
furnish the legal basis for the project, and would not afford 
a ground for overturning the order of the Federal Power 
Commission authorizing the New York Authority to con¬ 
struct the project. 
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3. What this petitioner, as well as the Lake Ontario Asso¬ 
ciation in No. 11,997, complains about is not any identifiable 
agreement between New York and Ontario but that in the 
future they believe that such agreements will be necessary. 
Since the project is to be developed under the supervision 
of the International Joint Commission and the boards for 
which it has provided, this by no means follows. More¬ 
over, the conjectural possibility that there may in the fu¬ 
ture be incidental agreements, which may or may not be 
necessary to the operation of the project, hardly consti¬ 
tutes a reason for holding that the project as presently 
planned violates the Compact Clause. 

That agreements on incidental or minor matters— such 
as where each agency should chop the ice on the river (see 
petitioner’s brief in No. 11,997, p. 18) —do not need the con¬ 
sent of Congress under the Compact Clause is indicated by 
the following passage from Virginia v. Tennessee, 148 U.S. 
503, 518, referred to but not quoted in our main brief : 8 

“There are many matters upon which different 
States may agree that can in no respect concern the 
United States. If, for instance, Virginia should come 
into possession and ownership of a small parcel of land 
in New York which the latter State might desire to ac¬ 
quire as a site for a public building, it would hardly be 
deemed essential for the latter State to obtain the con¬ 
sent of Congress before it could make a valid agree¬ 
ment with Virginia for the purchase of the land. If 
Massachusetts, in forwarding its exhibits to the 
World’s Fair at Chicago, should desire to transport 
them a part of the distance over the Erie Canal, it 
would hardly be deemed essential for that State to 
obtain the consent of Congress before it could contract 
with New York for the transportation of the exhibits 
through that State in that way. If the bordering line 
of two States should cross some malarious and disease- 
producing district, there could be no possible reason, 
on any conceivable public grounds, to obtain the con- 

8 The same passage has subsequently been quoted approvingly in Wharton 
v. Wise, 153 U.S. 155, 168-169, and Steams v. Minnesota, 179 U.S. 223, 
246-247. 
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sent of Congress for the bordering States to agree to 
unite in draining the district, and thus removing the 
cause of disease. So in case of threatened invasion of 
cholera, plague, or other causes of sickness and death, 
it would be the height of absurdity to hold that the 
threatened States could not unite in providing means 
to prevent and repel the invasion of the pestilence, 
without obtaining the consent of Congress, which 
might not be at the time in session. * * •” 

This is characterized as a dictum by petitioner coal associa¬ 
tion in its reply brief (p. 16). For a holding that a pre¬ 
liminary agreement is not covered by the Compact Clause, 
see page 520 of the same opinion. 

Reply To Petitioner's Point VI—Inadequacy of New York 
Power Authority Enabling Act 

Petitioner asserts that the New York Power Authority 
lacks statutory power to accept the license. The short 
answer to this is that the Power Authority has accepted the 
license, which contains the condition required by Section 
14 of the Federal Power Act. It does not lie in the hands of 
third parties, before a Federal court, to assert that the acts 
of a New York agency are ultra vires. 

Petitioner asserts (Br. p. 73) that, whatever the motives 
of the New York authorities, “the stated purpose of the 
amendment involved was not effectuated”. Petitioner’s 
argument that a statute drafted to meet a specific purpose 
is ineffective to accomplish its purpose runs counter to 
settled doctrines of statutory construction. The New York 
Court of Appeals very recently stated: 

• 

“It is a familiar canon of construction that the intent 1 
with which statutes have been enacted is to be col¬ 
lected from the context, from the occasion and neces- , 
sitv of the law, from the mischief felt, and the objects 
and the remedy in view. (1 Kent’s Comm., p. 462; 
People ex rel. Parker Mills v. Commissioners of Taxes 
of City of N. Y ., 23 N. Y. 242, 244.)” (People v. Bell , 
306 N. Y. 110,113—1953). 


* 
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There is no inconsistency as petitioner asserts (Br. p. 75) 
between the argument of New York that the Federal Power 
Commission cannot license a private corporation to develop 
the St. Lawrence or the Niagara without the consent of New 
York on the ground that it would violate the provision of 
the Power Authority Act relative to inalienability of the 
waters of the State, and the interpretation given the 1951 
amendments to the Power Authority Act with regard to so- 
called “ recapture” of the project by the Federal Govern¬ 
ment at the end of the license term. The New York Attor¬ 
ney General’s brief as amicus curiae in the Supreme Court 
in Federal Power Commission v. Niagara-Mohaivk Power 
Corporaiion (No. 28), which petitioner criticizes, was di¬ 
rected to the section of the Federal Power Act which re¬ 
quires for the issuance a license that there be “satisfactory 
evidence that the applicant has complied with the require¬ 
ments of the laws of the state or states within which the 
proposed project is to be located * * V’ (Sec. 9(b), 16 
U.S.C.A. Sec. 802). As a matter of fact, the Federal Power 
Act gives preference to states and municipalities (Sec. 7(a), 
16 U.S.C.A. Sec. 800), and thus is consistent with New 
York’s policy against private development of these bound¬ 
ary streams. 

The people of New York are part of the people of the 
United States. The recent assertion by the Power Author¬ 
ity that the resources of the Niagara River should “be 
kept forever in the possession of the people”, referred to 
by petitioner (Br. p. 74), involves no inconsistency with the 
stated purpose of the 1951 amendments to the Power Au¬ 
thority Act or the position taken by the Power Authority 
in this case. Reference to the terms of Section 14 of the 
Federal Power Act and the conditions actually contained in 
the license will show that there is no inconsistency with the 
Federal Power Act. 

The assertion by the Lake Ontario Association (Br. p. 2S) 
that there has been “a continuous legal feud between 
the State of New York and the Federal Government” is 
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entirely unfounded. On the contrary, operation of the proj¬ 
ect by the State was contemplated by the Federal Govern¬ 
ment since an early stage, and was covered by the Federal- 
State Accord consummated on February 7, 1933, during 
the administrations of Governor Franklin D. Roosevelt and 
President Herbert Hoover. Ever since that time, bills 
in Congress which contemplated development of the Inter- 
anational Rapids project at Federal expense, have almost 
uniformly provided for the transfer of the power project to 
the State of New York upon completion. 

Petitioners are seeking to prevent the Power Authority 
from doing what the New York Legislature created it to do. 
Their argument that the New York statute doesn’t do 
what it obviously was meant to do is utterly without 
substance. 

Reply To Petitioner's Point VII A—Project As 
"Best Adapted" 

Petitioner contends that the project is not “best adapted” 
to a comprehensive plan, in reliance on a statement by 
President Truman that a project in which the seaway 
would be on the Canadian side of the river was “second 
best” for a number of reasons (Br. p. 78; A. 354-356). 
But the project approved by the Federal Power Commission 
and the International Joint Commission merely provides 
for the power facilities, and is carefully drafted so as to 
permit construction of the navigation facilities on either 
side of the river. The power facilities, which are licensed 
by the Power Commission and which are all that are in¬ 
volved in this case, can thus hardly be characterized as 
“second best”. For exactly the same power facilities 
must be constructed whether the seaway is built in Canada 
or in the United States. It is up to Congress to decide 
whether it agrees with President Truman that from the 
over-all viewpoint of the United States, construction of the 
seaway on the United States’ side of the river is preferable. 
If Congress does not come to that conclusion, certainly the 
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license is not invalidated when the proposal previously 
characterized as “second best” becomes the only possible 
one. In any event, the Federal Power Commission order 
cannot be unlawful because, if Congress does nothing, Can¬ 
ada goes ahead and builds the seaway. 

Reply To Petitioner's Point VIII—Compliance With 

Commission Rules And The Administrative Procedure Act 

Petitioner argues (Br. pp. 82-85) that the Commission’s 
opinion and order do not comply with Section 1.30(g) of 
the Commission’s Rules of Practice and Procedure (18 
CFR 1.30(f)), which applies to initial, recommended, and 
tentative decisions, and with Section 8(b) of the Adminis¬ 
trative Procedure Act (5 U.S.C.A. 1007(b)). 

1. Petitioner contends (Br. p. 82) that while the Presid¬ 
ing Examiner listed petitioner’s contentions (A. 115) he 
did not state his “reasons and basis therefor,” as required 
by Section 1.30(g), in respect to his rulings on those issues. 
An examination of the Examiner’s decision (A. 102, 113- 
134), shows that he gave adequate and sufficient reasons for 
his rulings on the material issues raised by the petitioner 
(A. 116, 120-121, 122, R. 5225-5227). In addition, all of 
p. 123 of the Joint Appendix is devoted to the Coal Associa¬ 
tion’s special contentions. More than this was not required 
of the Examiner. A long and carefully considered decision 
does not become void for failure to deal explicitly with 
every insubstantial issue raised by each of a large number 
of parties. See cases cited at pp. 21-22, infra. Moreover, 
even if the presiding Examiner had not given adequate 
reasons in formulating his decision, his decision and pro¬ 
posed order is not under review* here. For, as this Court 
said in Sisto v. Civil Aeronautic Board , 86 App. D.C. 31, 
179 F. 2d 47, 51: 

“• * * When there is an appeal to the Board, the find¬ 
ings, conclusions, and orders of the examiner are only 
tentative or interlocutory in nature. And in such cases 
it is the orders of the Board w*hich are final and ap¬ 
pealable. • • # ” 
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2. Petitioner complains (Br. p. 83) that the Commission 
itself failed to rectify the Examiner’s omissions, and also 
violated Section 8(b) of the Administrative Procedure Act 
by not mentioning or discussing “several of Petitioner’s 
issues of law”, nor mentioning or considering “Petitioner’s 
evidence”. 

Section 8(b) requires that all decisions include a state¬ 
ment of “findings and conclusions, as well as the reasons 
or basis therefor, upon all the material issues of fact, law 
or discretion, presented on the record * * (Italics 

supplied.) A reading of the Commission’s opinion (A. 
192-200), and findings (A. 200-207) will show that considera¬ 
tion was given to all substantial contentions. The only 
questions of law regarded by petitioner as sufficiently im¬ 
portant to raise in its main brief in this Court not discussed 
by the Commission are those relating to the jurisdiction of 
the International Joint Commission and the validity of the 
exchange of notes of June 30, 1952 as an executive agree¬ 
ment. 9 Obviously neither of these issues are matters over 
which the Federal Power Commission has authoritv to 
pass. 

A three-judge district court in the District of Columbia, 
speaking through Washington, C.J., in answer to a similar 
argument, held in language equally applicable here (Capital 
Transit Co. v. United States, 97 F. Supp. 614, 621 (D. D.C. 
1951)): 

“* * * Administrative Procedure Act does not re¬ 
quire detailed findings of every subsidiary evidentiary 

o As to petitioner’s arguments sec the following references to the Commis¬ 
sion decisions and findings: 

Point I 
Point II 
Point III 

Point TV (the so-called executive 
agreement and International Joint 
Commission points) 

Point V 
Point VI 
Point VII 


A. 224-226, 257-258 
A. 196-197 
A. 196-19S 


A. 195 
A. 198-199 

A. 199-200, 203-204, 206. 
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fact. So long as the agency makes amply clear the 
factual basis upon which it has proceeded, there can be 
no ground for complaint. Here the facts and policies 
upon which the Commission proceeded are fully set 
forth. There appears to be no omission in the Commis¬ 
sion’s statement which is in any way prejudicial to 
complainant. There is not lacking any element, either 
as to findings of fact or considerations of policy, neces¬ 
sary to support the present order of the Commission. 
The requirements of section 8(b) of the Administrative 
Procedure Act were satisfied. * * *” 

And the Supreme Court has also pointed out that an 
administrative agency “is not compelled to annotate to each 
finding the evidence supporting it,” “given that the report 
contains all the essential findings required, cf. Florida v. 
United States , 282 U.S. 194 * # •” United States v. Pierce 
Auto Lines , 327 U.S. 515, 529. 

Petitioner’s assertion (Br. pp. 81, 83) that the Commis¬ 
sion did not mention or consider petitioner’s evidence dis¬ 
regards the full treatment of the only point on which peti¬ 
tioner produced any evidence, the alleged injury to the 
Coal Producers, in the Commission’s opinion and findings 
in No. 2121 (A. 223-224, 226), as well as the order denying 
the petition for rehearing in No. 2000 (A. 257-258). That 
the decisions entered on the same day in the two consoli¬ 
dated proceedings must be read together and that petitioner 
cannot be prejudiced if this reasonable course is adopted 
is shown in our main brief (pp. 46-51). 

Plainly there is no omission from the Presiding Exam¬ 
iner’s initial decision or from the Commission’s final deter¬ 
mination of anything which was required to be discussed, 
and no showing that any of the alleged errors in this respect 
were in any way prejudicial to petitioner. 

Petitioner in No. 11997, Lake Ontario Land Development 
and Beach Protection Association, Inc., also argues (Bn 
p. 36) that the Commission’s opinion and order does not 
comply with Section 8(b) of the Administrative Procedure 
Act. The foregoing discussion, however, is a complete 
answer to both petitioners in this respect. 


23 


The Lake Ontario Association objects primarily to the 
failure of the Commission adequately to discuss its con¬ 
tentions. In its order denying the Lake Ontario Associa¬ 
tion’s petition for rehearing (A. 259-260) the Commission 
dealt with the association’s arguments and pointed out 
that petitioner had not introduced any evidence upon the 
basis of which the Commission could have made findings. 
In the main, the Lake Ontario Association’s arguments with 
respect to the findings turn upon the validity of its sub¬ 
stantive arguments, which are considered in our briefs in 
No. 11,997. 

CONCLUSION 

For the reasons set forth herein and in our Main Brief, 
the Petition of the Central Pennsylvania Coal Producers’ 
Association to vacate, set aside and rescind the order of the 
Federal Power Commission granting a license to the Power 
Authority of the State of New York for Project No. 2000 
should be denied. 
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